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ASSERTED: 


OCCASION'D 


By an Information in the Kings Bench, by the tes 
General, againſt the Speaker of the Houſe of Commons. 


As alſo a Diſcourſe concerning the 


Eccleſiaſtical J uriſdiction 


IN THE 


REALM of ENGLAND. 


Occaſion'd by the 


Late Commiſſion in Eccleſiaſtical Cauſes, 
By Sir ROBERT ATKTNS, 


an_ 


late one of the Judges of the Court of Comman-Pleas. 


E 0: N-D. CM 
Printed for Timothy Goodwin, at the Maiden-Head,againſt 


Knight of the Honourable Order of the Bath, and| 


S. Dunſtans Church in F leetfireet. 1689. 


KINGS BENCH 
TRIN 336 CARO IE 


BY 
INDICTMENT 


Middlel. 
He Kznes Attorney informs the Court ; 
That W.W. Eſq; being a Pernicious and Seditions 
Man, and Contriving and Pradtiſing Falſly, Mas 
liciouſly and Seditiouſly, to diſturb the Peace and Qui. 
et of the Kingdom : | 

And to ſtir up Sedition, and to procure 1Il-Will between the Kzng 
and his Subjects : | 

And to bring the D. of Y. into Contempt with the King and his Sub- 
jects. | 

Tanks to the Compaſſing of all theſe, 

The ninth of Novernber, 3 4 Car. 2, In the Pariſh of $. Martins ia 
the Fields, 2 the Connty of Middleſex, 

He the ſaid W. W. did with Force and Arms, Falfly, Unlanfully, 
Unjuſtly, Wickealy, Maliciouſly, Scandalcufly, Sgditionſly and 
Devilliſhly, for his own Lucre, 

Canſe and Appoint a certain Falſe, Scandalous, Seditions and Infa- 
ous Libel ; entituled, The Information of Thomas Dangerfeeld, 
Gentleman, to be Printed and Publiſhed. 

In which Libel, ( among other things ) are contained, as followeth 
The Information of Thomas Daxgerfield, Gentleman , &c. 
( the Contents of it have been read, and need no Repetition.) 
In Contempt of the Law, and to the ill Example of others; and 
againit the Peace, and the Kings Crown and Dignity. 

And the King's Attorney prays Proceſs againſt him, That he may be 


. O . 
bronoht in to anſwer it. 
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The Defendant pleads to the Juriſdiction of this Court, 
and ſays, 


That by the Law and Cuſtom of Parliament, 

The Speaker of the Houſe of Commons fitting, the Parliament, 
according to the Duty of his Office, as Servant to the Houle, 
ought, and ever has accuſtomed, to Speak, Sign and Publiſh 
ſuch Proceedings of that Houſe, and in ſuch manner as he ſhall 
be ordered by the Commons ſq aſſembled : 

And that fuch Speaking,. Signing or Publiſhing, according to 


the Law and Cuſtom of Parliament, are the Act and Doing 


of the Commons themſelves; and hath ever been ſo accepted 
and taken, and not as the Speakers own Acting or doing. 

And that the Speaker, for ſuch Speaking, Signing or Publiſh- 
ing by him made or done, fitting the Parliament ; and by their 
Order, ought not to anſwer in any other Court or Place, but in 


Parliament. 


He further ſays, That at the Seſſions of Parliament at Weſtmin- 
ſter, the 1 5th. of March, 31 Cay. 2, held by Prorogation, 

One William Viſcount Stafford and others, were impeached 
by the Commons, before the Lords, according to the Law and 
Cuſtom of Parliament, of High Treaſon, 

For a moſt execrable Confpiring to kill the King, 

And to Alter and Subvert the Ancient Government, and the 
Laws of the Realm. . | 
; And to Suppreſs the true Religion eſtabliſhed in this King- 

om. 
And to root up and deſtroy the Profeſſors of. it. | 

And that afterwards, in the Sefſions of Parliament, held by 
Prorogation, at Weſtminſter, 21 Oftob. 32 Car. 2. = | 

The faid Viſcount Stafford, ' at the Proſecution of the Com- 
mons, was Tried, and Convicted, and Attainted, in due Form 
of Law, by the Temporal Lords then aſſembled in Parliamear, 
for the High Treaſons, of which he was fo Impeached by the 


Commons , ; 
As by the Record of Parliament does appear. 


He further ſays, That in the opening of that Sefſion, 

The King, in his Speech to the Lords and Commons, charged 
them to purſue a further Examination of that Conſpiracy, with 
a Strict and Impartial Enquiry. 

And the King then told them, That he did not think him- 
telf nor them ſecure till that matter was throughly done. 


He further ſays, That in the ſame Seſſions of Parliament, laſt 
mentioned, which continued at Weſtminſter till 10 Fan. 32 Car. 2. 
both Houſes of Parliament, in purſuance of his Majeſties ſaid 


DireCQtion, made a StriQt and Impartial Enquiry after that Con- 
ſpiracy. And 


_—_ : q pee, an 
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And upon that Enquiry, . in the ſame Seffions of Parliament, 
lait mentioned, the faid Thomas Dangerfield, in the ſaid Infor- 
mation named, did upon his Oath exhibit to the Lords in Parlia- 
ment, the ſaid Libel (entituled, The Information of Thomas 
Dangerfield, Gentleman) as his true Information of that Con- 
ipiracy : And delivered it to the Lords, which was and is there 
Recorded, as by the Record thereof in Parliament does appear. 

And he alſo delivered it to the Houſe of Commons in the ſame 
Parliament, at the Bar of that Houſe, _ | | 

And the ſaid Commons then ordered, That that Information 
( among others, then before given in at the Bar of that Houle, 
rouching the {aid Plot ) ſhould be entred in their Journal. | 

And that all the ſaid Informations ſhould be printed, being 
firſt Peruſed and Signed by their Speaker : 

And that the Speaker ſhould name and appeint the Perſons 
that ſhould print them : - 

And that Thomes Darngerfield ſhould have the Benelit of the 
Printing of his Information. 


And the Defendant further ſays, That he wasa Member of the 
Houſe of Commons during all the Sefſions of Parliament, laſt 
mentioned, and was duly EleCted and Made their Speaker, and 
was ſo all that Sdfions. 

And that by virtue of, and in purſuance of the ſaid Order, as 
Speaker of the Houſe, afterwards, during that Seſſion, /c. 10 
Nov. 32 Car. 2. inthe Pariſh of S. Martins #n the Fields, 1n the 
{aid County of Middleſex, 

He did Peruſe the ſaid Information, ſo exhibited by the ſaid 
Thomas Dangerfield to the Commons, and he Signed it by putting 
to it his Name, viz. William Williams, Speaker of the Houle of 
Commons. 

And then and there appointed Thomas Newcomb and Henry Hills 
( being the Kings Printers) to Print that Information, according 
to the ſaid Order of the Houſe of Commons. 

And thereupon the ſaid Information afterwards, and during 
that Seſſion, ſc. 10 Nov. 32 Car. 2, was printed by thoſe two 


Printers. 
And that the ſaid 7 homas Danzerfield had the Benefit of that 


Printing, according to the Order of the Houle. 

Which Setting to of his Name, and Appointment of the faid 
Printers to Print the {aid Information, are the ſame Cauſing and 
Appointing of the Printing and Publiſhing of the Libel in the 
Attorney General's Information mentioned. 


Abſque hoc, That he is Guilty of the Premiſes in the ſaid 
Attorney General's Information ſpecified, on the ninth of Neo- 
wember, in the ſaid Information ſpecified, or at any other Time 
after the ſaid Seſſion of Parliament, or before it ; or otherwiſe, 
or in any other manner than as he has aboye alledged. | 


And 
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And this he is ready to aver, &c. 


Wherefore, and for that what he ſo did, was done by him as 
Speaker of the Houſe of Commons, in Parliament, and by 
their Order, and Sitting the Parliament, 


He demands the Judgment of this Court, Whether this 
Court will take any further cognizance of this Matter. 


($32 


Kings Bench : 


The Kings Attorney is Plaintiff, and W. W. Eſq; 
Defendant, in an Information for a Miſdemeanour. 


The Information ſets forth, &c. wide the Brief of 
the Record, n 


4 He Information taken ſingly by it ſelf, (without the IntroduRtion. 
Detendents Plea ) contains a very Severe and Hea- 
vy Charge in it, againſt the Defendant, ſet out 
with the higheſt Apgravations : 

; And this againſt a Gentleman of the Profeſſionof 
the Law, and one who hath had the Honour to be Speaker of {e- 
veral Parliameats. EG. 56 | 

We may obſerve in this Information the worſt of AadjedZiwes 
or Epithites faſtned upon the Defendant : It ſtiles him, A Perni- 
cious and Seditions Man. 

Ic charges him with the worſt of A4Fions ; ic. Stirring up of 
Sedition, Diſturbing the Peace of the Kzngdom, endeavouring to 
procure Ill-will between the King and his Subjeits ; and to bring the 
D. of Y. into Contempt with the Kgng and his SubjetFs ; and with 
the Printing and Publiſhing a Falſe, Scandalous, Seditious and 
Infamous Libel. 

Theſe Crimes and Ations are ſet out in Mr.Attornies Informa- 
tion with the worſt of Adverbs; and with a great Heap of them 
together ; v:iz. That theſe things were done by the Defendant, 
Falſly, Unlawfully, Unjuſtl;, Wickedly, Malictouſly, Scanaaloufty, 
Seditzoufly and Devilliſhly. | 

And to add (if poſlile) to allthis, it is charged to be done 
out of one of the baſefſt Principles: Out of Malice ; and for one 
of the moſt Sordid and Odious Ends, viz. For his own Lucre. 

It may further be obſerved, That the Information does not 
alledge or affirm, That there is any ſuch Perſon in the World 
as Thomas Dangerfield ( though it mention the Name; ) nor 
that any ſuch Perſon did ever Frame or Draw up any ſuch Scan- 
dalous and Libellous Book or Information, as is mentioned in 
Mr. Attorneys Information, 


G But 


Time and © 
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But ( for all that, Mr. Attorney ſhews |) the Name of Thom 


Dangerfield, may be but a feigned or borrowed Name, and that 
the Defendant may be the Author and Compoſer of this Libel, 


as well as the Publiſher. 


And one would not imagine, upon reading Mr. Attorney”s In- 


formation, that any thing of theſe Matters, thus charged, was 
ever tranſacted in Parliament : But Mr. Attorney gives,them ano- 
ther Date, both of Time and Place. He does not lay the Scene 


Place not ma- at Weſtminſter, but at S. Martins in the Fields, and; he times it 


terial, unleſs 
theDefendant 
make them 
{o, by his 
Flea, ( as 
here, ) 


Flea. 


to the Year 1682, whereas there was no Parhament- in that 
Year. This was warily done. 


Thus the Caſe ſtands upon Mr. Attorney's Information, and 
ſhould ir be left here, it would be a' woful Caſe with the De- 
tendant ; > | 

| But as Solomon ſays in his Proverbs. ; 

The firſt in his own cauſe is juſt, then comes the other party 
and enquires into him. 

The plain Engliſh of which is ( as we uſe to ſay ) Ore Tale zs 
good till another is told. COTE ED 


The Defendant, in his Plea, ſtates the matter truly and fully, 
and tells us, That there is nothing true in this Information exhi- 
bited againſt him, ſave only that there was ſuch an Information 
of Dangerfields, but that the Defendant was none of the Author. 

It was drawnup and delivered in to both Houſes of Parliament, 
firſt to the Lords, upon Oath ; and there ordered to be entred in 
their Journal : And afterwards delivered at the Bar of the Houſe 
of Commons. 

And that the Defendant, being Speaker of the Commons, he 
examined that Information of Dazgerfielas, and direfted the Print- 
ing of it : But it was all done in'time of Parliament, and ordered 
to be done by the Houſe of Commons. 

By this Narrative of the Plea, all the unlucky Adjectives and 
untoward Adverbs are thrown off, and the Defendant cleared 
irom the Malice. | 

Nor 1s it true that is {aid in Mr. Attorney's Information, To 
be done for the Defendants Lucre. He did it out of Obedience 
tothe Parliament ; and he denies that he made any Profit by it, 
but according to the Order of the Houſe ; the Profit of the Print- 
ing was to Dazgerfield. And all this is confeſſed by the Demurrer. 

The Plea conſiſts of theſe Parts: Matter of Fact, Matter of 
Record, and Matter of Law. 

It begins with Matter of Law ; and ſets down the Law and 
Cuſtom of Parliament. 

Then he does aſſume the Matter of Fa, and of Record, and 
brings them home to that Law. | 

He tells us, That, for certain, there was ſuch a thing as. a 


Popiſh Plot, and that it was a Deſperate, Horrid, Devilliſh 
Plot. 


(7. 
Plot. And here all the bitter AdjeQtives and Adverbs would 
have been well beſtowed, rather than upon the Speaker of that 
Parliament ; which Parliament with ſuch admirable Zeal and 
Courage did proſecute ſome of thoſe Plotters. 

He ſets forth, That————the Lord Stafford was in Parli- 
ament Convict before the Lords of High Treaſon, committed 
1n that Plot ; and he was Covicted at the Proſecution of the 
Commons, according to the Law , and Cuſtom of Parlia- 
ment, | 
He ſays, That the King in his Speech to the Lords and. Com- 
mons, charged them to make a further ſtrict and impartial En- 
quiry after this Plor. | a 

Then the Plea tells us, They did accordingly make an imparti- 
- Enquiry, and diverſe others were thereupon convicted ot that 
Plot. ; | 
- It now appears plainly, Thar all that is contained -in this Plea 
was not only done during the Parliament, but by the Parliament 
it ſelf ; and that the Defendant only aCted as Speaker. 

And it is worth the remembring too, That there has been ano- 
ther Parliament ſince, namely that at Oxford, 

And though all that was done by him in the Parliament at 
Weſtminſter, was then very well known and remembred ; and 
though he were ſo Pernicious and Seditious a Man, in the Opini- 
on of Mr. Attorneys Information, yet the World had a better 
Opinion. of him, for he was choſen Speaker again, in thar lat- 
ter Parliament, and his Majeſty approved of him. 

Art laſt, the Defendant concludes his Plea ro the Furiſdition of . - 
this Court : viz. That what he had ſo aCted, being acted in Parlia- the Plea. 
ment time, and by Order of Parliament, he demands the Judg- 
ment of this Court, Whether they will take Conuſance of it. 


The Attorney General demurr'd to it. 


He Subje& Matter of this Record is a very large Field, v:z. 
The Power and Juriſdiction of Parliament, and yet I 
ſhall have but a narrow Path to walkin. It is a very Nice and 
Tender Point : lt is my Caſe, as it was heretofore with thoſe 
that were to undergo the old Saxon Trial by Fire Ordait ( per 
ferrum candens ) If I tread aſide and make a wrong Step, I may. 
do my ſelf a Miſchief. a 
' But by the Grace of God, I ſhall take care neither on the one 
hand to give any juſt occaſion of offence to thoſe above me ; 
nor yet on the other hand, ſhall I be wanting in that Duty I owe 
to the Kingdoms Cauſe. I ſhall ſpeak my mind freely in it, and 
leave the Succels to God. IE ES 
And while I muſt argue for the freedom of aQting in Parlia- 


ment, and ſpeak for the Speaker, and endeavour to __— 
their 


(8) 


their Rights and > ran; th I may juſtly claim that ordinary 
and reafnable Priviledge tor my ſelf, that 1f-I happen unawares 
to miſplace a Word, or to be milapprehended in what I ſay, 1 
may have the liberty inſtantly to explain my felf. 

And I take my ſelf to be under the proteCtion of the Law, 


while I argue the Law. 


Three Points, In arguing this Caſe, I ſhall make three Points, or lay down 


Firſt Point, 


Firſt Propo» 
ſition. 


Reaſon, 


Authority. 


The Town- 
Clerk of 4- 
thens, 


theſe three Poſitions. 


1. That what is done in this Caſe, is done 1n a courfe of Ju- 
ſtice, and that in the higheſt Court of the Nation ( the Parlia- 
ment ) aad according to the Law and Cuſtom of Parliament. 

2. That however, that which is done 1n this Cale, is not to be 
imputed to the Defendant, who acted 1n it but as the Servant or 
Miniſter of the Parliament, though ina very honourable Station. 

3. That theſe beingMatters tranſaCted in Parliament, and by 
the Parliament, this Court of the Kzzgs Bexch ought not to take 
conuſance of them ;nor hath it any Juriſdiction to judge or deter- 
mine of them. | 


As to the Firſt, I ſhall frame this Sy/logzſmm. 


No Inditment or Action lies for what is done 1n a courſe of 
Juſtice, or ina way of Legal Proceeding. bp. . 
But what has been done by the Defendant, and by the Houſe 
of Commons in this Caſe, hath been done in a courſe of Juſtice, 
and in a way of Legal :Proceedings, and that in the higheſt 

Court of the Nation. 
Therefore what hath been here done, is neither ſubject to an 
Action or Indictment. 


I ſhall firſt prove the Major Propoſition. 


That - Indictment or Action lies for what 1s done 1n a Courſe of 
Juſtice. 

The Reaſon of the Law is, That the Law and Courts of Law, 
and Juſtice, and Remedies againſt wrong, ought to: be free and 
open ; and no man muſt be frighted nor diſcouraged from a Le- 
gal Proſecution of his Right. 

To prove this, I ſhall make bold to cite the Opinion and Au- 
thority of a Town-Clerk. The Report of itis in the Holy Scrip- 
ture, thetrueſt and higheſt Report.It was the Opinion and Advice 
of the Town-Clerk of Athens. We read it in the As of. the Apo- 
files, andit inſtantly ſtill?d and quiered a mighty Uproar, it had 
lo much weight in it. If ay man ( lays he) have any matter 
againſt another, the Law is open, and there are Deputies ; let them 
( oy he ) implead one avother. | 

he Parties to a Suit in Law, the Council, the Attorney, the 
Witneſs, the Officers, 'the Jury, are all under a proteCtion of 
the Law for what they do or ſay in the proſecution of a Suir in 
Law, or any Legal Proceeding. = Twill 
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I will put ſome few Caſes ſuited to every one of theſe who are 
the ſeveral Actors in a Suit. 


By the Szax. of 3 E. r. call'd the Star. of W. 1. He that reports 
ſlanderous News , whereby Diſcord may grow between the King 
and his People, or the Great Men of the Realm, is to be impri- 
foned, till the firſt Author of the Tale be brought into the Court. 
This comes near our Caſe; and this is all the Puniſhment thar 
- Statute inflifts upon this Crinie of reporting ſuch a Slan- 

"ig 

Sir E, C. in his Expoſition upon this Stat. in his 24. Inftiz. 228, 
ſays, That this Stat. extends only to Extrajudicial Slanders. 

And therefore (ſays he) if any man bring an Appeal of 
Murder or Robbery againſt any of the Peers of the Realm, al- 
though the Charge be falſe, yet ſhall not thePeer have an Attion 
De Scanaalis Magnatum, neither at the Common Law, nor by 
this Stat, of W. 1, nor any other Stat. for any ſuch Appeal, nor 
for affirming the Matter of it to be true, either to Councel or 
Attorney, or for ſpeaking the {ame in Evidence to a Jury. 

It was the Lord Beauchamp*s Cale, 13. H. 7. Reilway, 26, 27, 
28. Sir Richard Crofts ſued a Writ of Forgery of Falſe Deeds 
againſt the Lord Beauchamp : The Lord Beauchamp ſues Sir Richard 
Crofts in an Action De Scandalis Magnatum, uponthe Statute of 
2 R. 2. c. 5. for this Slander, in charging him with Forgery. 
Keble, of Council for the Lord B. admits, that at the Common 
Law no Action did lie for this Slander, it being 1n acourle of 
Legal Proceeding. | 

Bur Keble was of Opinion, that this Statute of 2 R.2, did 
give the Aftion in ſuch a Caſe, thqugh it were a Slander occaſi- 
oned by a Suit, | 

But by Brian and the reſt of the Court, the Attion De Scand. 
Magnatum, did not lie for ſuch a Slander, though the Matter of ic 
were falſe, becauſe it is in proſecution of a lawtul Suit. _ 

With this agrees Boultoz and Clapham's Cale in Juitice Fore's 
Rep. 431. and Weſton's Cale, Crok. Fac. 432. = 


Sir E, C. puts the Difference in his 24. Ift. before cited. 

If a man prefer 4 Bill in the Star Chamber againſt a great Peer, 
and charge him with Forgery or Perjary, no Attion De Scand. 
Magnat. lies, it being ina legal Proceeding, and. in a Matter 
wherein that Court hada Juriſgiction. . | 
: But if in ſuch a Bill in the Srar-Chamtber a Peer be accuſed for Fe- 
lony ( which that Court hath nothing to do with, nor no Juriſ- 
diftion in) this (fays Sir E. C. ) has not the face of a Legal Pro- 
ceeding, and ſhall not excuſe a man in an Attion De Scapd, Mags. 
Sir Rich. Buckley's Caſe. 4 Rep. 14. Cro.Eliz. 230. the ſame Caſe, 
Yet where there is but a Miſtake of the JuriſdiQtion, if the Suit be 
once well commenc'd, ſome little Irregularities 1n the Proceed- 
10gs ſhall not expoſe them to the —_— De Scand. Magn, As, A 


The Party 
to a Suit. 


Lord Be AUC h . 
Calc, 


A Differences 


Counccllor, 


&ttorner, 


Witneſs, 


N 
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If a man bring an Appeal of Murder, and through the igno- 
rance of the Party, or his Clerk, or Attorney, Its made returna- 
ble in the Comm. Pl, where they have no Juriſdiction in 1t; yet 


no Afton De Scand. Magn. lies tor this, the Suit being welt be- 
gun,and it being in the Nature of a Lawtful Suit.So-lays Sir E.C. 


In the Caſe of a Councellor pleadi ng for his Clienr. 


He likewiſe in what he -affirms or pleads for his Client, if it 
be pertinent to the Matter of the Suit, and he has it by inſtru- 
Qion from his Client, he ſhall be protected againſt an Action of 
Slander for it. - This is a Point that may concern many of us. 

It was the Cale of Sir Hey. Mountagu Recorder of London, M, 
3 Jac.Cro.fo. go. in B. R. 

Ral. Brook brought an Action upon the Caſe for Slander againſt 
Sir H. MM. for ſaying of the Pl. Brook, that he had commitced Fe- 
lony. 

| Sir H. M. pleaded ſpecially to the Action, That he was a Coun- 
cellor at Law, and was retained againſt the Pl. Brook, and at the 
Trial in giving of Evidence to the Jury, he did indeed ſpeak 
thole Words ; but averrd that they were pertinent to the Mat- 
ter, and were part of his Inſtruction. It was reſoly'd upon a 
Demurrer, That thePlea was good, the Words being pertinent, 
though they were falle. And there'1s a further Reaſon given by 
the Court in that Caſe, viz. The. Words appear not to be ſpo- 
ken out of Malice : And no Actions of this fort, nor will any 
Indiatment of this Nature lie, unleſs there be Malice in the De- 
fendant ; and where there is any juſtifiable occaſion of ſpeaking 
words that a man in diſcharge .of- his FunCtion or Calling is led by 
the Subje&-Matter of Diſcourſe, as a Preacher, or Pleader, or 
the like, to ſpeak words in ſuch Caſe ; it ſhall be preſumed they 
were.not ſpoken out of Malice, | | 


In the Caſe of an Attorney. 


Sir E.C. in his 2d. Inſti4.:in; his Expoſition of the Stat. of 4r 
ticuli ſuper Chartas, 28 E. 1... 1o. tells us, That in the very next 
year after the making of that Stat. viz. 29 E.1. Will. de Weſton 
brought an Aion of Conſpiracy inthe Kzngs Bench,againſtVilliam 
of Hempſwell, Parſon of Newton, and John of Malden, Parſon of 
Askerby, tor .canſing the Plaintiff to be cited before the Arch-Detcor 
of. Linc. for « Treſpaſs, whereof. he had been acquitted in the Kinp's 

ourt. FJohnof Malden pleaded, That he was Communis Adva- 
catins proſuo dando, and ſo juſtity'd as 4a Attorney; and it was 
found the Parſon was Communis Advocatus, and fo not guilty of 
the Conſpiracy. : Xa, Ego 
_ Inthe Caſe. of a Witneſs. : For. what he fays as a Witneſs, or 
for what is ſaid againſt;him, todifable: him from being a Wit- 
acſs, or to take off his Credit, 'no Action of Slander will lie.  - 


-35 FL 
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35 #. 5.14. Inan AQtion of Conſpiracy, one of the Defencd- 
ants juſtiiy'd as being a Wes, to the Jury. * 
Crok. Jac. 432. In the Kzng's Bexch, Weſton againſt Dobneer, 
in an Action tor Slander. There was a Suit in the Spiritual. 
Coart, and the Plaintiff chat brought the Aftion of Slander, was 
produced as a Waitnels in that Cauſe, and the Defendant in that 
Suit 1n the Spirizual Conrt, put in Exceptions againſt him, That 
he had been perjur*d, and therefore ought not to be uſed as a 
Witneſs. Thereupon, Weftozthe Witneſs, brought this Action 
tor that Slander. And after Arguments, the whole Court held, 
that the Action of Slander did nor lie for this manner of Slan- 
der, becauſe it was 1n a courle of Juſtice, and not ex Malici 


In a Writ of Conſpiracy. One of the Defendants pleaded, Juror, 


thar he was one of the Indictors. Judgment, { Adio. And the 
Plea 15 allow'd. 20 H. 6, 5. & 33. 


Nay though it be not in a courſe of Juſtice, ina Suit of Law, #7: c-:% 
yet 1t a man be zz the doing of his Duty, and in diſcharge of his #94%**4. 


Funttion and bis lawful Calling, and in diſcourſing of a Subject 
proper for his Function, and enforcing of every mans duty of 
avoiding of any Sin, andin purſuit of it, tells a Story which he 
_ takes up upon truſt, and does not know it to be falſe, and it prove 
at laſt ro be utterly untrue,and an innocent perſon is -highly flan- 
dered by it, yet he ſhall not be ſubject ro an Attion of Slander for it. 
The occaſion of ſpeaking ſhall clear him from the Malice, with- 
out which the Action will not le. fo. __ 

In the Book of Martyrs, written by Fox, there 1s a Story of one 
Greenwood, who lived in Suffolk, that he had perjur'd himſelf be. 
fore the Biſhop of Norwich, in teſtifying againſt a Martyr that 
was burnt in Queen Mary's time ; and fays (Fox) this Greenwocd 
afterwards, by the jnit judgment of God, had his Bowels rotted 
in him, and ſo he died. 

This Story by Fox in his Book of Martyrs, was utterly falle 
of Mr. Greezwood, and after the Printing of that Book of Martyrs, 
Mr. Greenwood was living in that very ſame Pariſh. 

One Prift, a Parſon, happen'd to be Preſented to the Living 
of that Pariſh where this Mr. Greexwood then dwelt ; and 27. 
Eliz. in one of his firſt Sermons , happen'd to inveigh againſt 
the Sin of Perjury; to which his Text did lead him ; and the 
better to deter the People from the Sin of Perjury, he told this 
Story out of Fox's Book of Martyrs, and named the very Man 
Mr. Greenwood; and Mr.Gzeeziood himſelf was then in the Church, 
and heard this Story told of himſelf, but the Preacher knew tt 
not, but thought the Story to be true. Greezwood brings an Aft- 
on of Slander apainft Priſt the Preacher 3 and upon the Trial of 
the Cauſe befote the Lord Chief Juſtice Wray, the Caſe appear- 
ing to be thus; the dire&ted the Jury to- find for the Defendant, 
for that-it appear'd it was not done out of Malzce: And Ch. F- 
Popham sffirni'd it to be good Law, it being a Matter deliver'd af- 
ter his occaſion, as Matter of Story. This 
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(12) 
This Caſe is cited by Sir E. C: in Sir Henry Moxntagn's Cale; 
before mentioned. Crook. Fac. f. go. : 

With this agrees the Caſe of the Lord Cromwel, againſt Denny 
a Vicar, 4 Rep. 13.6. in an Action de Scand. Magn. h 

There is a Caſe in many Circumſtances of it much reſembling 
our Cale. | 

It was the Caſe between Smith and Craſhaw, and others M. 
20 Fac. in the Kings Bexch, in Sir Feffr. Palmer's Rep. 315. 

AnAQion upon theCaſe is there brought againſt theDetendants, 
for maliciouſly cauſing the Plaintiff ro be indicted of Treaſon ; 
upon which Indictment the Grand Jury tound an 1gmoramms. 

To this Action the Defendants pleaded Not Guilty, and were 
found Guilty. | 

It was moved in Arreſt of Judgment ; That to accule one for 
Treaſon was not Actionable, for the Safety of the King and 
State : For if a Man be ſubject to an AQtion for it, it will be a 
means that Treaſon ſhall be ſmothered, and Men will not expole 
themſelves to Aftions, by making ſuch Diſcoveries. 

F. Houghton held the Action would not lie upon an Jenoramus 
found ; tor by that the Party is not acquitted, but may be In- 
dicted again and Convicted. | 

But he holds, That if he be Indicted, and upon Trial Legitimo 
2n0do0 acquietatus, then he ſhall have an Action upon the Caſe, in 
Nature of a Conſpirary ; for now he is abſolutely acquitted and 
cleared of the Accuſation, and never can be Indicted again for 
that particular FaCt. 

Dodderidge agrees with Houghton, and puts this Caſe ; 

If an Attion of Conſpiracy be brought againſt a Man, For Tn- 
dicting the Plaintiff of Treaſon, The Defendant may Plead Speci- 
ally ( and that-1s the ſafeſt way of Pleading ) That he heard the 
Plaintiff ſpeak ſuch and ſuch T reaſonable Words, and that he there- 
upon complained to a Juſtice of Peace, who committed the Plaintiff 
upen it, and this ( ſays he ) ſhall excuſe him. 

Ley, Chief Juſtice, inclines too againſt the Attion, and gives 
a ſtrong Reaſon, Becauſe (ſays he) it is Miſprifion to Conceal 
it ; and yetif we allow of this Action, it ſhall be Dangerous too 
to diſcover it, ſo that the Defendant does Lupum anribus jenere. 

And ſo the Judgment was arreſted. 

But we find, that ſoon after, when the Judges of that Court 
were chang?d, the fame Plaintiff brought a new ACGion for the 
{ame Cauſe : And it was adjudged for the Plaintiff, That the 
Action would lie ; but the Judges acknowledged it was the firſt 
Precedent. I ſuppoſe it was upon pleading Not Guilty. Perhaps 
the Court might have been of another Opinion, had the Defen- 
dant pleaded ſpecially, and juſtified, according to the Opinion of 
Judge Dodderidge. The Cale 1s Cro. Car. 15. & Latch. 79. | 

The allowing of ſuch Actions of Conſpiracy, or upon the Caſe; 
or of I nditments or Informations for what is faid or done in a 
Courſe of Juſtice, and eſpecially by way of Diſcovery of Trea- 
ſons, would prove of a miſchievous Conſequence ; 


And 
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_. And would bean occaſion of multiplying ACtions againſt the 
Parties to the Suits, againſt Councel, the Attorneys, the Witneſ(- 
ſes ; and ſo Suits would be infinite. 

As in this preſent Caſe, Should an Aftion be adjudg'd to lie 
againſt the Defendant for what he has ated by Authority 
of Parliament, what a multitude of Aftions would be ſtirred 
up by it ? 

If the Speaker be liable to this Information for what he 
has done ; by the ſame Reaſon he would be liable to the ACtt- 
ons of the ſeveral great Perſons that are ſaid to be defamed by 
the Printing of Daxger fields Narrative. 7 

And if the Speaker be liable, who ated but by Command of 
others, and as their Miniſter, how much more would all thoſe 
Perſons be ilable, by whoſe Command he ſo ated ? 

And how many Narratives have there been printed, where- 
in ſeveral great Perſons were ſeverely refleated on, and how 
many Votes of the like Nature have there been Printed ?..._ 

So that there would ariſe a Multitude of Suits. *X 

In Sir Dyue Druries Caſe, 6. Rep. 74. The Juſtices in 
judging of that Caſe, give a very good Rule and Caution : 
They ſay, That Judges ought to have good Conſideration 
in all Caſes depending before them, not only of the pre- 
ſent Caſes, but alſo of the Conſequexces, What general 
TR may enſue upon them either to the King or -Sub- 

TCL, ) 
The Caſe before you exceedingly requires that Conſidera- 
tion. 

The Prejudice to the King will be, that he will not be Safe, 
for by this means Men will be diſcouraged from diſcovering 
Treaſons. 

The SubjeQs will-receive Prejudice, by the multitude of Suits 
that will ariſe by it. 

This mas ſuffice to be ſaid in maintaining the firſt Propoſiti- 
on, That no Information or Action lies for what is ſaid or done 
ina Courſe of Juſtice. 


The Minor Propoſition is, That what is here done by the De- 
fendant, in this Caſe, was done in a Courſe of Juſtice, and in a 
Legal Proceeding, and that in the higheſt Court of the Nation, 
( in the Court of Parliament) and done according to the Law and 
Cuſtom of Parliament. This I muſt make out in the next Place. 

In the making this out, I am under a Neceflity of ſpeaking 
of the tranſcendent Power of the High Court of Parliament, 
and I muſt aſſert theſe Poſitions following. 


r. That the Houſe of Commions was originally, and from the 
firſt Conſtitution of the Nation, the Repreſentative of one of 
the three Eſtates of the Realm, and a part of the Parliament. 

2. That what is done by eicher Houle, according to the Law 
and Uſage of Parliament, is OY and 1a the TO of 

| | Ed 


The Minor | 
Propoſition. 


The Com- 
mons, as now 
eleted, have 
ever been a 
part of the 
Parliament. 


Dr. Heylin in 
the Life of 
Archbiſhop 
Laud. 

Sir Rob. Fil. 
Mer. 

Duca. in his 
Orig, Furtdic. 
Mr. Pryn in 
his Preiace 
to Sir Rob. 
Cotten's Abr, 
(as he con- 
jcctures ), 


Dr . MM, A4NWwge 
rms, 


Pryns Plea 
for the Londs, 
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Law, the Aft of the whole Parliament : And that what concerns 
the One, muſt of neceſſity concern the Whole ; not meerly by 
Conſequence, but by an immediate Concerament, as being One, 
and Entire. w | 

3. That what hath been aQted in our preſent Caſe, by the 
Detendant, as Speaker, and by the Houſe of Commons, whoſe 
Miniſter He was, and by whoſe Command and Order he did 
what hedid, was done according to the Law, and Uſage of 
Parliament, | 


As to the firſt, That the Houſe of Commons was from the firſt 
Conſtitution of this Kingdom, a part of the Parhament. 

There has been an Opinion, that hath been ſtifly maintained 
by ſome Divines,- and others of late, 

That the Houſe of Commons originally were no part of the 
Parliament, atleaſt not as now eletted, and conliſting of Knights, 
Citizens and Burgeſles; but that their Beginning was in the 
forty ninth Year of King Henry 3. when that King had given a 
total overthrow at the Battle of Eveſham, to Symon Montford 
Earl of Lezcefter and the Barons. : | 

And that to ballance the Power of the Barons, that: King cau- 
ſed the Knights, i Citizens and Burgeſles to be cholen, and to 
make a Part of the Parliament. | 

And from hence ſome Unquiet Innovating Writers, quorum 
res, & ſpes ex adulatione pendent ; and who would deſtroy Founda- 
tions, and remove our Ancient Land-marks, andthe Ancient and 
Juſt Limits and Boundaries of Power and Authority ; Perſons 
of neceflitous Eſtates, or of greedy and ambitious Appetites, 
which drive them upon deviſing how to do ſome acceptable Ser- 
vice to thoſe that maintain them : Or at the beſt out of unſetled 
Judgments, and too much Zeal, which carries them to a contra» 
ry extream. Theſe Men conclude, That therefore all the Power 
and Priviledge the Houſe of Commons claims, is not by Preſcri- 
ption, but that they depend upon the King's Royal Will and Plea- 
ſure, and had their Original by his meer Conceſſion, and not by 
Ancient Inherent Right, nor Original Conſtitution, and there- 
fore may be reſumed at Pleaſure. 

It was one of the Articles againſt Dr. Manwaring, in the Par- 
lament 3 Car. r. for which he was Impeached by the Commons, 
and Sentenced by the Lords in Parliament ; 

That to Subvert, Scandalize and Impeach the good Laws and 
Government of this Realm, and the Authority of the High Court 
of Parliament, and to avert his Majeſties Mind from calling of Par- 
liaments, and to alienate his Royal Heart from his People, he did 
in his Sermons, and in his Books printed, endeavour to perſuade 
the King, 

That his Majeſty was not bound to obſerve the Laws of the 
Realm concerning the Rights and Liberties of the Subjetts : 

That Authority of Parliament was not neceſſary for railing of 
Aids and Subſidies. _ 
1s 
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His Sentence was Impriſonment during pleaſure,and but i o000/, 
Fine for this high Oiffence,not 200001. as hath been of late times, 
He was to acknowledge his Oftences, as it ſhould be ſet down 
by a Committee in writing at the Bars of both Houſes. 
He was ſuſpended from his Miniſtry. 
Diſabled to preach at Court. | 
His Books were to be calld in, and burnt in London and both 
the Univerſities. 


Power limited by Law is ſafeſt. | 
It may -be thought Poteſtas minor, ſed tutior & dinturnior. 
Ea demum tats et Potentia, que viribus ſuis modum imponit. 


To encounter theſe new and upſtart Opinions, I ſhall mention 
an Author or two, whom all {ober men revereace, that are of a 
contrary Judgment to theſe new Authors. And they are either 
Eminent Lawyers, or Divines. 


And I am the more encourag'd to do it, becauſe His Majeſty 
that now is, hath upon ſeveral occaſions been pleas'd gracioully 
to declare, That he holds Parliaments to be the beſt Method for 
healing the Diſtempers of the Kingdom, and the only means to 
preſerve the Monarchy in credit at home andabroad ; and he pro- 


miſes to rule the People by the Law. 
Hales, that ſolid learned Divine, in his Golden Remains, cites 


Bala for it: Digna Vox eſt Majeſtate Regnantis , Legibus alliga- 
tum Principem ſe profitert. es 
 AndLearned Hooker, that great Champion for the Diſcipline, 
and for the Rites and Ceremonies of the Church, in his Eccleſ 
Polity, delivers his Opinion quite contrary to theſe Time-Ser_ 
vers. | 
Pag. 27. All publick Government ( ſays he ) of what Kind 
ſoever, ſeemeth evidently to have ariſen from deliberate Advice, 
Conſulcation and Compoſition between men. That Compoſiti- 
on ſignifies the Laws. And, pag. 28. he ſays further, That the 
Power of making Laws to command whole Politick Societies of 
men, belongs properly to the ſame entire Societies. 

What can be faid more in confutation of the Book that goes 
by the Name of Sir Rob. Filmers ? 

The Duke of Wittemberg, at the Council held at Wormes,when 
other Princes diſcours'd of many Priviledges and Conveniencies 
of their Lordſhips and Territories, openly proteſted it to be his 
orcateſt Felicity, | 

That he could iz aperto Campo, & in Sin Subditorum ſuorum 


aormire. | 
Non eget Manri jaculis, nec arcu, SC. 


I ſhall further add only the Judgment of one or two of our 
moſt Famous and Learned Judges concerning this Matter. 


Forteſeu 


King Charley 
the Second, 


Fol, J2o 


Fol. 223- of 


his Works. 


( 16.) 


Forteſcu, that was firſt Lord Chief Juſtice , and afterwards 
Lord Chancellor in the Reign of H. 6. in his excellent Book in 
commendation of the Laws of Exgland, affirms this Dottrine. _ 

Ad tutelam Legis, Subditorum, ac eorum Corporum & Bonorum © 
erettus Rex eſt. Et ad hanc Poteſtatem a Populo effiuxam ipſe 
habet. 

Str E.C. inhis 12. Rep. 64. delivered his Opinion freely 1n the 
Caſe of Prohibitions, before the King and the Lords of the Coun: 
cil ; where there was a warm Debate between the. Judges and 
Dr. Baxcroft, Archbiſhop of Canterbury. And what Sir E. C. 
deliver'd for Law, was with the clear conſent of all the Juſt ices 
of Englandand Barons of the Exchequer. 

And there Sir E. C. ſays, it was greatly marvelÞd at, that the 
Arch-Biſhop durſt inform the King, That the Kzng had ar abſo- 
lute Power and Authority by the Word of God to determine what 
Cauſes he pleas'd in his own Perſon. 

And it is admirable to obſerve with what a true and honeſt 
Courage that grave Chief Juſtice Sir E. C. anſwer'd the King 
himſelf in that Debate. When the King was pleas'd to lay, Ir 
was Treaſon to affirm, that the King was under the Law : The 
Chief Juſtice anſwer'd him with the Words of an ancient Judge, 
and Author of our Law ( that is, out of Bra&oz) That the 
King was ſub Deo & Lege. And Flea, another of our ancient 
Authors in our Science, uſeth Words to the fame effect. This 
DotQrine-differs from ſome of our late Jotto's 1n the Serjeants 
Rings. 


T acitrs, in his Annals, gives this excellent Commendation of 
two of the beſt of the Roman Emperors, Nerva and Trajas : 
Res olim inſociabiles miſcuerunt, Imperium & Libertatem. 

And that Author well obſerves it as the true Caſe and Condi- 
tion of a People, and a neceſſary Conſequence ; Amiſſa Viriate 
pariter ac Libertate. 


This Diſcourſe of mine may ſeem to ſome to be a Digreſfſion ; 
but a man can never have a juſter occaſion for it than now, and 
upon this Argument and Suit : I make that my Apology, which 
learn from King James, ( His Majeſties Royal Grandfather) in 
his Diſcourſe of the Powder-Treaſon : Which proves it the more 
ſeaſonable. di 

There is a Time (ſaith King James) when no man ought to 
keep ſilence. It hath { ſays he ) been ever held as a general Rule 
in all well-govern'd Common-weelths , whether Chriſtian , or 
Ethnicks, That when either their Religion, or their King, or their 
Countrey was in any extream hazard, no good Countrey-man 
ought then to with-hold either his Tongue or his Hand according 
to his Calling or Faculty, from aiding to repel the Injury, re- 
prels the Violence, and avenge the Guilt upon the Authors. 


10 
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To ſupport the Power and Priviledge of the Houſe of Com- 
mons , as being an eſſential part of the Parliament ; it is abſo- 
lutely neceſſary to make it out againſt theſe Innovators, that the 
Houſe of Commons have ever heen a part of the Parliament, 
and that they were long before 49 H. 3. 

Or otherwile they are but precarious in their power and privi- 
ledges, and enjoy them but of Grace. 


Every Priviledge is by Preſcription, ſays the Lord Djer, fol. 
60. 4. med. in Trewinnard's Caſe, which I ſhall have occaſion to 
mention more at large before I have done. 

And in the ſame Dzer, fol. 70. in the Caſe of Withers and 1/e- 


h am, it is held, That a man cannot preſcribe to an Incident or 


Appendeat, nor indeed to any Power or Authority where the 
Principal Thing hath not had a perpetual continuance. 

Therefore where the beginning of a thing is known, there 
can be nothing belonging to it by Preſcription. 


In one of our late Kings Reigns, the Houſe of Commons in an 


Addreſs of theirs, made mention of their Priviledges, as their 
ancient and undoubted Right and Inheritance : But Offence was 
taken at it, and they were told, it had been better it they had 
{aid their Priviledges were deriv'd from the Grace and Permiſſion 
of the King and his Anceſtors. 


Now I ſhall clearly prove that theſe Powers and Priviledges 
were indeed their ancient Right and Inheritance.W hich they can- 
not be unleſs that Houſe,or the Commons by their Repreſentative, 
have been ever from the beginning of the Governm ent a part and 
member of the Parliament. | 

I ſhall prove it out of ſeveral authentick Authors of the Law, 
Hiſtorians and Antiquaries, and by a multitude of Records, and 
by divers ACtts of Parliament, which are all the forts of Proof 
that can be 1n a Queſtion of this Nature. 


The Mirrour of the Fuſtices, of which Book Sir E. C. ſays, 
That moſt of it was written before the Conquelt ( as appears by 
the Book it ſelf ) Tho. Horn, a Learned man, added much tot 
inthe Reign of E. 1, in this Mirrour of the Juſtices, c. 1. ſet?. 3. 
It is aid that King A/fred Ordain'd for a perpetual Uſage, That 
twice in the Year or oftger, if need be, the Parliament ſhould 
aſſemble. And to let you ſee of whom that Parliament did con- 
ſiſt, he tells us in the ſame Chapter by whom the Laws were 
then made. It is ( fays he ) among other things, ordain'd, that 
no King ſhould change his Money, nor impair it, nor inhanls it, 
nor make any Money. but of Silver, 
Lords and All the Commons. 


Sir 


The Com- 
mons as now 
conſtituted, 
began before 
49 Hs 3. | 


Ruſom, Hiſt. 
Collec, Part 1; 
fol. 52, 


Proof that 
the Houſe of 
Commons 
have ever 
been a pact 
of the Parl. 


In his Pref. 
to his 10th, 
Rep, 


without the afſent of the 
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Sir E. C. in his Preface to the 97h. Rep. tells us, That Te- 
nanrs in Ancient Demeſn, - becauſe by their Tenure they were 
bound to Plow and Husband the Kings. Demeſnes, before the Con- 
queſt : And in the Conquerors Time, had divers Previledges, 
which they claimed by Preſcription ; and among others, {Voz #0 
contribute to the Wages of the Kniehts of the Shire. 

Now the Priviledge muſt be as Ancient as their Tenure and 
Service, for their Priviledge comes by reafon of their Service, 
and their Service is known by all to be before the Conquelit, 1n 
the time of Edward the Confetlor, and in the time of the Conquer- 
our. And it is expreſly ſaid by. this Learned and Reverend Judge, 
That theſe Tenants, in Ancient Demeſn, claimed this by Pre- 
{cription ; and it could not be ſo, if the Wages of the Knights 
of the Shire had begun within Memory of Man, or of 
any Record. . Therefore it clearly follows, That Knights of the 
Shire to ſerve in Parliament, and the paying Wages to them tor 
their Service, has been Time out of Mind, and did. not begin 
49 H. 3. for that is within Time of Memory in a Legal 
Sence, 

The ſame Argument is uſed by a Learned Lawyer and An- 
tiquary Mr, Laembard, in his Archioz, or Commentary upon the 
Courts of Juſtice, fol. 57, and 239, and 245. where he main- 
tains that the Parliament was uſed in the Saxozs time, and then 
conliſted of the King, Lords and Commons, as in the time of 
King Ina, Anno 712. HE 

He does affirm, That Burgeſſes were choſen to the Parliament 
before the Conquelt, fol. 257, 258, 265. | 
. Littletow's Teanres, ſect. 164. ſays, That the ancient Towns 
call'd Burroughs, be the moſt ancient Towns that are in Exe. 
for the Towns thar now are Cities or Counties, in old time were 
Burroughs , and calPd Burroughs, for that of ſuch old Towas 
came the Burgeſles to the Parliament. 

Sir E, C. in his Comment upon this Text of Lz#e1. 1 1eft. 110, 
ſays, it is called Par/iamentum, becauſe every Member of that 
Court ſhould Parley 1a Met. | 
Many Pretenders to Learning, take upon them to cenſure Sir 
Wn fo for this and ſome other like Etymologies, as being ridi- 
culous. 

Let me do right to that Learned in the Law, and (which is 
more) honeſt and worthy Chief Juſtice, who lives in his uſeful 
Works, and in. (that great Blefling from God) a numerous and 
flouriſhing Poſterity. 

It 1s true, Meztum is an ordinary Termination of divers words 
of the Neuter Gender, and © it is ( if we will be ſtri&) in the 
Word Parliamentum. 

But give me leave to ſay, if it be ridiculous, he is not the firſt 
nor the greateſt that hath been guilty in this kind ; nor is it any 
proof of Illiterateneſs, nor to be charg'd only upon the Profel- 
ſion of the Common Law, s if it were an Ablurdity peculiar 
tO Us, 


For 


Ca9) 


For the Antiquity of the like Etymology, it is of above a thou 
ſand years ſtanding ; and for the Authority of it, ir is to be met 
with in the Imperial Laws of J«ſtinian the Rowan Emperor, and 
the laſt of the Roman Emperors. | Ws | 

Even in the very Text of the Civil Law, it makes the Ery- 
mology of Teftamentum ; Ex eo appellatur ( fays the Text ) quod 
Teftatio ments eſt, 

Alluſione quadam Etymologica oftendit rei & wvocis convenientiam, 
( ſays Vines.) in his Comment. fol. 270. ST 
 Namevn ab officio convententer habet, | 

And YVinias lays further, Efque bujuſmadi alluſiva derivandi, 
ratio, omnibus Auttoribus adamodum familiarts, In jocis Venuſtas 
deleffat ; qualis eſt illa Ciceronis, Fides, quia fiat quod diftum 
Ez, 
And Sir E. C. ( it may be) was -prompted to this Erymor 
from that ancient Author, the' Mirrouy of Juſt. who, in the 
place I betore cited, c. 1. ſec#. 3, though he did not expreſly men- 
tion the Word ( Parliament ) yet ſpeaking of it under another 
Name , he tells us what their Property is, viz. A Parler la 
Ment. 


Thus much by way of Digrefſion, for the Vindication of that 
Honour of our Profetſion, Sir-E.C, to whom not only his own, 
but all Poſterity are highly oblig'd, eſpecially our Profeſſion. 

The Regiſter of Writs, fol. 261, Quod homines de antiquo Do- 
minico non contribuant expenſis Militum ad Parliamentum venienti- 
am, This is the Title of the Writ. 


The Writ it ſelf runs thus, viz. 


Monſtraveruat Nobis ( ſays the King) Homines & Tenentes 
de Manerio de S. quod enim de antiquo Dominico Corone Angliz, 
ut dicitur, quod licet ipſi & eorum Anteceſſores Tenentes de eodens 
Manerio 2a tempore quo non extat Memoria , ſemper hatFenus 
quiett eſſe conſueverunt de expenſis Militum ad Parliamenta Noſtra, 
vel Progenitorum Noftrorum Regum Anglie, pro Communitate 
difti Comitatus, venientium, &C, 5 


M. 11. H. 4. Fitzh. Avowry, Placito, 52. (which is ſaid to be 
the firſt Caſe in our Year-Books , concerning Wages to Knights 
of the Shire) In a Replevin the Defendant avows as Under- 
Sheriff, by vertue of a Fzeri facias, to levy the Wages of the 
Knights of the Shire ; and he took his Diſtreſs in a Town call'd 
Wotton, Tremain, for the Plaintiff, pleads in Bar to the Avow- 
Ty, That W. temps ont , &c. never paid to the wages of the 
Knights of the Shire; and ſo Iſſue ts:joyn'd upon that Preſcrip- 
tion. 

M. 14. H.8. fol, 3.in the Tear-Book, by Fineux Ch. J. The 
Parliament ( ſays he ) conſiſts of the King, the Lards and the 


Commons , and they are by the Com. Law One Boay en 
ow, 


Proof by Re- 
cords of Par- 
liament. 
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Now,that,they cannot be at the Common Law, but by Preſcr:- 
pon, | 


I ſhall now proceed to prove it by ſeveral Records of Parlia- 
ment, that the Commons have ever been a part of the Parlia- 
ment, as conſtituted at this day, of Knights, Citizens and Bur- 
oelles. 


Ex Rotulo Parliamenti, anno 51. E. 3. Membr. 5. num. 45, 
Mr. Pryz's 4th. part of a Regiſter of Parliamentary Writs, fol. 
315, in Sir Rob. Cott. Abr. it is too ſhort ; but at large in Mr.Pryz, 
as betore cited. | 


There is a Petition of the Commons to the King in French. 


Item, For that of Commos Right ( which 1s the ſame with the 
Common Law, in the Language of the Acts of Parliament )) of the 
Realm, Of every County of Ezgland there were and are cho- 
ſen two Perſons to be at the Parliament, for the Commons of the 
Counties, beſides the Prelates, Dukes, Earls and Barons, and 
{uch as hold by Barony ; and beſides Cities and Burroughs, who 
ought to chuſe of themſelves ſuch as areſto anſwer for them. And 
{ſuch as are choſen for the Counties ought to have their accuſtomed 
Wages, and to have Writs to the Sheritts to levy them. 

They pray that it be ordain'd this preſent Parliament,that the 
Wages be Levied of all the Commons of the Counties, as well 
within Franchiſes as without (excepting within Cities and Bo- 
roughs,and excepting of. thoſe that are ſummon'd by Writ(mean- 
ing the Barons ) and their Tenants. | 


Reſp. Soit fait come devant ad eſte uſe en ceſt Caſe. 


This was in the time of-K. E. 3. who was bur the Fourth King 
in Succeſſion from that K. H. 3. in whole Reign our new Au- 
thors would have our Knights, Citizens and Burgeſles to have 
their Original. | | | 
And the Kings Anſwer to the Petition of the Commons, ad- 
mits the matter of the Petition to be true, and refers to Uſage 
in former times.  - | 

In the ſame Fourth Part of Mr. Pryz's Regiſter, fol. 643. 5 H.4. 
Rot. Parl. num. 71, & 78. 

On the behalf of Rzch. Chedder Eſq; Menial Servant to Tho. 
Brook, Knight for Somerſetſhire. R 

The Commons Petition'd, That whereas, After the Cuſtom of 
the Realm, all the Lords, Kpights, Citizens and Burgeſſes , with 
cheir Servants coming to Parliament, by the Kings Writ, 1n 
coming , going and returning, are under your Royal Protectt- 
on, &c. And this Petition was anfwer'd by the AC 1n Print. 

We may note from hence, That their Priviledge, and therefore 
much more their being a Part of the High Court of Parliament, 


it was by Cuſtom of the Realm, I would 
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I wouldnote further ( ſince I.ſhall have occaſion to ule it for 
another very material Point) that this Cuſtom ( though the 


then preſent occaſion for the mention of it, was from the Servant 
of a Member of the Commons Houſe ; yet it is (alledg'd as one 
entire Cuſtom tor the whole Parliament,viz. all the Lords Knights, 
Citizens and Burgeſſes. They are all but Oze Body, One Court ; 
and their Rights and Priviledges are entire, and nor ſome for 
= Lords, and other for the Commons ; but it is a joint Privi- 
edge. CE 
From hence it follows, you cannot invade the Privilege of 
the one Houſe, but you invade both. 

Elſng, in his Treatiſe of Parliaments, fol. 145. *Tis alſo in Sir 
Rob. Cott. Abr. fol. 433. but not ſo full. 

In the time of the ſame King, 5 H. 4. mum. 74. 


The Commons pray, That whereas according to the Cuſtom: of 


the Realm, the Lords, Knights, Citizens and Burgeſles, coming to 
Parliament, ought not for any Debate, &. to be arreſted. 

It 1s ſaid to be the Cuſtom of the whole Realm (that ts, the 
{ame with the Common Law ) and it is made to be oze entire 
Cuſtom, bothfor the Lords and Commons ; and this is for free- 


dom of Debates,and not the fame with the laſt that I cited, though 
in the ſame year. 


5 Hog. n4.74. 


9 H.6. Rot. Parl. zum. g. On the behalf of W* Clerk Burg: Mr. Pryn, ut 


of Chippenham in Wiltſh. | 

And 17 E. 4. Rox. Parl. num. 36. On the behalf of F. at Will. 
Cit. for Exeter. 

In both theſe Caſes ( though upon occaſion of two particular 
Members ) yet the whole Houſe of Commons petition'd. 

And the Petition on the behalf of Wy. Clerk, runs thus ; 

That, whereof time that mans mind is not to the contrary, it hath 
been uſed, &c. and then ſets forth their Priviledge. 

The Petition of the Commons on the behalf of F. ae Wl. 1s in 
theſe words, viz. The Freedom of which Commons hath ever afore 
this time been, and owerh to be, that the Knights of the Shire, 
Citizens of the Cities, and Barons of the Cinque-Ports, calPd to 
any of the Partiaments of your Noble Progenitors ( a»zo»g other 
Liberties and Franchiſes) have had and ufed Privileage, that any 
of them ſhould not be attached by their Perſonsor Goods in their 
coming to any ſuch Parliament, their abiding, nor returning to 
their proper homes, &c. 

Their Freedom had ever been ; then it did not begin firſt, nor 
had they themſelves their beginning 1n 49 #. 3. 

And oweth tobe: Then it was not of meer Grace, and by Per- 
miſſion, but of Right it ought ſo to be. 

And Two Ads of Parliament palsd upon thoſe two Petitions, 
which confirm the truth of thoſe Suggeſtions. 

And another thing I would obſerve, which does naturally and 
ealily low from theſe Records, and is very uſeful to us, vzz. 

That the Commons Petitioning to have theſe Freedoms allow'd 
them, does nothing derogate from their Right to thoſe por 
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Addreſſes to 
the King 
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and Franchiſes,nor is no Argument to prove them to be meer Eima- 
nations of Royal Favour ; tor the humble way of Addreſs, by the 
Commons to the King to have their Rights maintained, is made 
uſe of by our Novelliſts, to prove they were granted from 
time to time, meerly by the Kings Grace. 

I am far from coademaing this humble way of SubjeGts addreſ. 
ſing to their Sovereign : It becomes the Duty of Subjects, and is 
due to the Majeſty of a King, to have all decent Reverence ſhewn : 
But I would not have ill uſe made of their Humility, to deprive 
them of their Rights. It was (asI take it ) the obſervation of 
Ceſar, in his Commentary, of the Temper of the old Britains, Jan 
domiti ut pareant, non ut ſerviant. 

In that famous Caſe of Thomas Thorp, the Speaker of the 
Commons, 31 Hep. 6. zum. 25. there are the very Words 
of the Petition, at large ſet forth, in the fourth Reg. of 
Mr. Pryz, fol. 644. 

Thorp, was takenin Execution, at the Suit of the D. of YT. 

The whole Houſe of Commons petitioned to have their 
Speaker reſtored to them : And their Petition is in theſe V/ords. 

By Common Cuſtom, Time out of Memory of Man, azd 

ever afore theſe Times uſed, 1n every of the Parliaments 
of the Kings Noble Progenitors, &c. 

And 1d it proceeds to declare the Priviledge of the Commons. 

I would obſerve alſo, out of theſe three laſt Records of Par- 
liament ; That when any Breach of Priviledge befell but a 
ſingle Member of that Houle, as that of Walter Clerk, and F. 
at W:1ll. | | 

The whole Houſe thought it felf concerned, and the whole 
Houſe petitioned ; eſpecially in this laſt Caſe of Thomas Thorp, 
their Speaker, to whom the D. of 7. was no Friend. This w1ll 
be uſetul ro my Second Point. | 

Hitherto I have preſented you with Records of Parliament, 
as being the moſt proper Proof of the Rights of Parliament , 
much beyond the Reports of our Hiſtorians, from whom our In- 
novators fetch moſt of their Arguments. 

I ſhall now offer you ſome Records out of an inferior Court, 
one of the tour Courts of Weſtminſter-hall, that 1s, out of the 
Exchequer : But they are Judicial Records, adjudged by the whole 
Court, by Advice, with all the Judges of both Benches, to con- 
firm the ſame Point. 

M. 12. E. 4. and H. x3. E. 4. in the Office of the Pleas in the 
Exchequer, mentioned by Mr. Pryz, in his fourth part of his Re« 
ji{ter of Parliament Writs, fol. 752. 

In a Plea of Debt by Dozne againſt Wal. 

Walſh was menial Servant to Henry Earl of Eſſex, and he ſued 
out his Writ of Priviledg, and the Writ under the Great Seal, 
was of this Tenure : vz. 

Cum ſecundum conſuetudinem in regno hactenus obtentam & ap- 
probatam, Domini Magnates Milites Comitatuum ac Cives & Bur- 


genſes Civitatum & Burgorum, ad Parliamenta noſtravenientes, ac 
eorum 
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eorum Familiares ratione alicnjus Tranſereſſionss (and lo ptoceeds to 
enumerate other ſorts of Actions ) dum ſic in Parliamentis noſtris 
morentur, arreſtari aut implacitari minime debeant, &C. 

And then the Writ mentions that ACtion of Debt, brought 
againſt Waſſh, menial Servant to the Earl of Eſſex, in that pre- 
ſeat Parliament, YVobis mandamus ( ſayes the King by that Writ 
of Priviledge to the Barons of the Exchequer,) quod ji ita «ft. Thoſe 
Words do not reter to the Cuſtom ſet forth, nor to the Law up- 
on 1t, 'but to the Allegation in the Writ of matter of Fat ; viz. 
Ee Walſh the Defendant was menial Servant to the Earl of 
- Eſſex. 

And then theDefendant does by way of Plea,grounded upon that 
Writ, apply the Writ to himſelf; and averrs, That he is the ſame 
Perſon mentioned in the W rit;and averrs, That he was the menial 
wer ene to the E, of Eſſex,and then demands allowance of his Pri- 
viledge. 

The Plaintiff in that Suit traverſes the Cuſtom and Priviledge 
alledged in the Writ ( as to the being impleaded) bur admits it 
as to the Freedom from Arreſt. This Traverſe is in the Nature 
of a Demurrer ; for it is Queſtio Juris, ad quam reſpondent Fudices 
n0n Furatores. SS | 

Et ſuper hoc viſo & preleQto brevi prediifo, per Barones, &c. 
Habitoque AviſamentoJuſticiariorum Domini Regis,de utroque Banco 
i hac parte. » Quia videtur prefatis Baronibas de aviſamento Juſti- 
ciariorum predictorum, quod talis habetur & habebatur conſuetudo, 
quod Magnates & Milites Comitatuum, ac Cives & Burgenſes Civi- 
tatum & Burgorum ad Parliamentum de Sumonitione Regis venientes, 
ac eorum Familiares Ratione alicujus Tranſgreſſionis, @&c. . dum 
ſic in Parliamento morentur, caps ant wh 1 on debext.. (But then 
they adjudge that the Priviledge does hold only againſt Arreſting 
their Perſons, but not againſt the Suing them. ) 

This ſtrongly proves thePoint I have inHand, ThattheHouſe of 
Commons have their Priviledges by Cuſtom, and therefore the 
Houſe it ſelfcould not have its Original within Time of Memory, 
as49 H.3.1s, in a Legal Underſtanding. | 

It is very uſeful further to obſerve, That the ſingle and ſole 
Occaſion of this Record was from the Priviledge of the Peers, 
from the ſuing a menial Servant of a Peer. No Man denies but 
the Peers have ever been a part of the Parliament : Nay, our 
new Modellers of the Goverament would have the Parliament to 
conſiſt only of the King and Lords. | 

And yet it is ſaid to be a Joint Cuſtom for the Commons, as 
well as for the Lords, by expreſs and particular Words. Why 
did they not lay the Cuſtom for the Priviledge of the Lords on-. - 
ly, that might have ſerv'd for that preſent Occaſion, which was 
about the Priviledge for a menial Servant of the then E.of Eſſex ? 

But the Cuſtom was an entire Cuſtom for both - Houſes : This. 

roves them to be coxtaneous, and Twins by Birth and Original. 

All this is by the Judgment of all the twelve Judges, 10 a Judi- 
cial Proceeding : And it takes in the Opigion of rhe Chancellor, 
who iſſued out that Writ. The 


H.12.F. 4. 
in the Exche- 
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The other Record of the ſame Court is entred H. 12. E. 4: 
Rot. 7. inter Ryner & Conſin, Keeper of the Wardrobe to the 
King, inan Action of Debt too; and there the Defendant claims 
his Priviledge, not as Servant to the King, but as Servant to 
Thomas St. Leger, Knight of the Shire for Surrey. + 
And the Writ of Priviledge ſets forth the ſame entire Cuſtom, 
both for Lords and Commons ( tho* the Occaſion was here from 
the Commons only ) and the Court of Exchequer gives the like 
Judgment, as in the former Caſe, by Advice too, of all the | 
Judges of both Benches. 

The next Record I ſhall make uſe of, ſhall be that of E. 2. 
which is a moſt invincible Proof that the Knights, Citizens and 
Burgeſles have originally, and before 49 H. 3. conſtituted the 
Houſe of Commons,and have ever been a part of the Parliament. 

The Burgefles of S. 4/bazs, in their Petition to the King, fay, 
Thar they ſicut carter; Burgenſes Regni ad Parliamentum Regis, 
per duos Comburgenſes ſuos venire debeant, prout retro-attis tempori- 
bus venire conſueverant, tam tempore Domini Edwardi, nuper 
Regis Angliz,” Parris Regis (which muſt be E, r.) & progenito- 
Tum fuorum ( which mnit be underſtood of the Progenitors in 
the plural number of E, x. for he mentions the then King EF. 2. 
afterwards) fo that of neceffity it muſt rake in King Hex. 3. and 
his Father King John, at the leaſt. 

And this Computation much exceeds the Date. given to the 
Houſe of Commons by theſe new Authors, viz. 49 H. 3. 

And then the Petition deſcends to the mention of the then Kings 
Time; wiz. E. 2. tempore Domini Reps quz nunc eſt, ſemper ante 
Hſtans Parliamtentam. And the Petition complains of the Sheriff of 
Hertfordſhire, ' who by the Abbots procuring, refuſed to ſummon 
that Burrough.” 

The Anſwer by the Councel is,Scrutentur Rotuli, cf de Cancella- 
77a, ſitemporibus Progenitorum Xegis Bargenſes prediti folebant 
venire, vet non. 

. This Anfwer admits the general Uſage of Burgeſſes to be cho- 
{en for divers Burroughs, 1n the times of the King's Progenitors ; 
For it is abfurd to think, that that needed any ſearch of the Rolls 
m Chancery, but the Search was to be only, Whether that par- 
ticular Burrough of S. 4/ha7s was one of thoſe Ancient Burroughs 
that had uſed 7 Priviledge, and had a Right to it, which would 
ippear by theRolls, and Returns of Writs of Summons, 

The Record lays the Uſage tor theBurrough to have been ſemper, 
ante mnſtans Parliamentum;lo that the Uſage had been from ever. 

In the Rolls of Parliament tr H. 4. zum. 59, cited by Mr. Prpw, 
in his Brevia Parliamentaria rediviva, fol. 185, There. is a Petiti- 
on of the Commons in French, reciting the Stat, of 4, H. 4. c. 15. 
which Statute (as the Petition ſays) was made for the preſery- 
ing the Franchiſes and Liberties of the Eledtion of Knights of the 
Shire, uſed throughout the whole Realm, and by the Kings Proge- 
nitors from Parliament to Parliament, time out of mind oblerved. 


I will 
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I will now'put the Court in mind of ſome Ads of Parliament, 
that fully prove this Point. 

The Statute'of 5 R, 2. Par, 2. c.4. ( in a time When Parlia- Proof by as 
ments were not ſo much valued) 7t zs thereby Enatted, by Afﬀent v Parliament. 
of the Prelates, Lords, and Commons, that all Perſons and Commu- ? >»; - "_ 
nalties, which ſhould have a Summons to Parliament, ſhould come 
from thence-forth to Parliaments in the manner as they were bounden 
70 ao, and had been accuſtomed of Old Times ; otherwiſe they 
ſhould be Amerced as of Old Times had been accuſtomed. 

Rot. Parl. 2 H. 5. Pars 2. Numb. 10. This is left out of Sir Rob. 2 H. 5. pars 
Cott. Abr, That Ad declares, that the Commons had ever been a 24 Nm. 10. 
Member of the Parliament, and that no Statute or Law could be 
made without their Afſent., I will not ſpend time in citing thoſe 
Learned Antiquaries, or Hiſtorians ; as Sir Henry Spelman, Bedes yigorians and 
Eccl. Hit. nor Famous Se/den, nor Learned Cambden, who by ge- Anciquaries. 
neral Words, uſed inthe Saxox Times, for the Aſſembling of Par- 
laments, tho' not by that Name, prove the Commons to be a Part 
of Them ;: but they do 'not prove the Commons to be ſo Elected, 
and to conſiſt of Knights, Citizens, and Burgeſles, as is clearly 
Proved by the Records I have already offerd. | 

The Parliament in the Saxon Times was ſtyled Commune Concilinm, ;;, Populi Con- 
tam Cleri quam populi, And the Laws were made per Commune Concili= ventus. 
um, © aſſenſum Omnium Epiſcopor' & Principum Procerum Comitum, © 
omnium ſapientum Senior & populor totins Regni & Populi Conventas. 
King Edward the Confeſlor Confirm'd the Saxoy Laws, and made 
new,lays Lambert in his Book DePriſcis Anglor. LegibusC.B. fol. x39. 
and there 'tis ſaid, all ro be done a Rege, Baronibus & Populo, Theſe * 
general Words cannot be underſtood otherwiſe, than to include the 
Commons. . Seld. Tit. of 

And ſo totius Regni aſſenſu & omuium aſtipulatione © judicia days 7": 19. 79% 
Mr. Se/den, a Judgment was given concerning Laxfrant, Arch-Bi- tween the 
ſhop of Canterbury, The Statute of Mag. Charta was made and.Con- Arch-Biſhop | 
firm'd 9 H#. 3. which was forty Years before this new Date of og age 
the Original of the Houſe of Commons, viz. 49 2. 3. And it ap- Werc. 
pears by ſeveral Statutes, that Mag. Charta was made De Communi — p 
Concilio Regni ſays one Statute : Per Commune aſſent de tut ic Realm, 
fays another. Per /e Rey, Peers, & Communes de le terre, lays another. 

It is worth the while to examia the Grounds of their Opi- 
nion, and it will appear how weak they are. 

Theſe new Authors affirm, that the Houſe oi Commons began 
to be admitted as a part of the Parliament, not.till{49 7. 3. Their _ 
reaſon is becauſe (as Mr. Prin ſays, 1a his Plea for.the Lords fol, Objett, I, 
x82. and in his Preface to Sir Robert Cote. Abr.) The firſt Writ of 
Summons of any Knights, Citizens and Burgeſfes now extant is no 
antienter than 49 7. 3. Dorſo 10; and 11. And trom thence he 
concludes, that it is moſt apparent, that the Commons had no 
Place, nor Votes by Election in Parliament, before .the End of 
the Reign of 27. 3. and Sir Robert Filmer is in like manner poſi- 
tive in it in his Book call'd The Freeholders Grand Enqueſt, fol. 
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and they both cite r. Seld. and Camd. and other Learned Au- 
thors, and Mr. Dugda/e 1n his Origines Furidiciales, fol. 18. fol- 
lows them in it. It is true Mr. Se/den in His 7:tles of Honour, fol. 
717. towards the end of that Ffo/. does take notice that the 
Firſt Roll that they find extant is that of 49 7. 3. for the Sum- 
moning of the Commons by way of Eledtion ; &ut he does nor 
thence conclude, (as thoſe new Authors do ) that this was the 
firſt time that the Commons came to the Parliament by 'Ele- 


aion. 

But in other places of his Learned Book, he does ſtrongly 
intimate his Opinion to be that the Commons did very An- 
ciently and long before 49 #7. 3. make an Eſſential part of the 
Parliament, and were fummon'd to it ; but in what Form they 
were ſummon'd, and when they firſt began to be diſtinguiſh- 
ed from the Baroxes Majores, Selden himſelf ſeems much unre- 
ſolved. 

Learned Camden does indeed date the Original of the Com- 
mons as a part of the Parliament, and as now Elected, from 49 
ZZ. 3. fol. 13. of his Britannia in the Edit. at Lond. An. 1600. 
But let us take notice upon what Authority he does it. He fays 
he has it Ex ſatis Antiquo Scriptore, but he names not his Au« 


thor. 
Mr. Seld. fol. 7x3. ſays, he could never meet with that Au? 


thor, and profeſſes he gives little Credit to that Relation, but ac: 


knowledges there had been a great Change in the Conſtitution 
of the Parliament, but ſuppoſes it long before 49 4. 3. viz. in 
the time of that King's Father (King John) and that it was done 
by a Law, tho' the Law be loſt, as many Rolls of Parliament 
were, wherein thoſe Laws were entered. 


And the diſtin&tion of Barones Majores & Minores he ſup- 
poſes was made by A& of Parliament, about the time when 
the great Charter of King John» was made at Runnymead viz. 17 
Fohannis. By which Charter, ſome of the Baroves Majores were 
ſeverally to be Summon'd to Parliament by ſpecial Writs. And 
all other Tenants 2» capite, or Tenants by Knights Service 
were to be ſummon'd by a general Summons directed to the 
Sheriff of every County. 


By this Conje&ure, it ſhould ſeem that the Court of Par- 
liament before confiſted but of one Houſe. or Aſſembly. And 
it is generally held, that at the firſt, from the begigning of 
the Reign of W:/l;am the firſt, till that Charter of King Fohy, 
all Tenants zz Capite had a Right to fit in Parliament. For 
fays Mr. Seld.fol, 704. medio folii. Tenere de Rege in Capite, and 
to be a Baron, and to have a right to fit in Councils or Courts 
of Judgment, are Synonymies. That great Charter of King 


. Fobn, ſays Seld, was made by the King and his Barons, & 


[iberos homines totius Regni, and that it ſeems firſt made the 
diſtinCtion, 
But 
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But Mr.Se/4. does by no means leave it to K. ZZ. 3. or his Sort 

F. x. or to any other King at any time, to ſend his ſpecial Wric 

of Summons to ſuch of the Barons only, quibus ipſe Rex dig- 

watus eft Brevia Summonitionis dirigere. As Mr. Camden's name- 

leſs Authour taught him, and trom Mr. Camden, Mr. Pryz, 

Sir Robert Filmer, and Mr. Dugdale take it up, and fo propapate 

that Error. So that this new fancy is wholly groundet! upori 

the Credit of that uncertain Writer, whom Mr. Se/Je# 

could never meet with, and to whom he gave no credit. 

The Argument upon this Subje&, begins fo/. 701: in Mr: 
 Seld. Tit. of Honour, and is continued to fol. 718. 

Now the Argument taken from the Rolls of Summons, which 

are not extant before the time of 49 ZZ. 3.is of no weight. 

For by the ſame Argument it might be proved, that there was 
no Parliament from the time of 49 #. 3. till 23 E. r. For there 
is no Roll nor no other Teſtimony left of a Summons for any 
Knights, Citizens and Burgeſles, from 49 7. 3. till 23 E.r. 

And yet we know there were no lefs than fourteen Parliaments 
between thoſe times. | 

They may as well argue, that there were no AQs of Parlia- The Ancien- 
ment, nor no Parliament till 9 Z7. 3. when Magna Charta was £* Writ of 
made, becauſe there are no Rolls of them till that time. Whereas Mr. 5:1: had 
it is beyond all diſpute, that there were Parliaments and Adts of '<<n _— 
Parliament long before, as 4 Will. x. when the Biſhops were or Seer vg 
brought in to hold by Barony, (as Mr. Se/d. conceives) atid ſome Tit. of Hm: 
in Z. x. and others yet extant in Hiſtory, yet the Rolls of then ?*7* 7*: 
are loſt. This is obſerv'd by the Ld. Ch. 7. Yaughar, in his Rep. 
fol. 358. in the Caſe of Thomas and Sorrel, 

In the next place, theſe late Authors proceed further in their wc. 2's ple 
errour, and maintain*that the Commons had no further paxer in for the Lords, 
Parliament, than what the King and the Lords admitted them N;cord,n 
unto. Th x 

And Sir Robert Filmer, fol. qo. allows neither Lords nor Com- 
mons any Power but by the King's &are Permiſſion, and thus 
they are growing in their Invaſions againſt the Court of Parlia- 
ment, and impeach one firſt, and the other will follow more 

eaſily. + | | 
| And Sir Robert Filmer farther holds, tlie Legiſlative Power reſts 
ſolely in the King, and fo/. 39. he hath theſe words, But tbe trith 
zs (faith he) The Liberties and Priviledges of both Hoods, have 
But one and the ſelf-ſame Foundation, which is nothing elſe but the 
meer and ſole Grace of Kings. , _ | 

And DoQor Zeyliz, in his Life of Arch-Biſhop Laud, fol. g1:; 
denies the Priviledges of Parliament to be the Peoples Birth-Right, 
bur holds them not otherwiſe exercis'd, than by the Grace and 
Goodneſs of the King. ib: | 

Mr. Pry#, Sir Robert Filmer, and Mr. Dagdate, lay great ſtreſs 2, objee; 
upon the diverſity that is in the Writs of Summons, between the 
Summons for the Loxds, and the Summons for the CO 
H a That 


49 He3. 


28 E. I. 


35 E.1, 


Is F. 2 


ziE}. 


I3 E,2, 


I8 F, 2. 


26 E,3, 
I H. 5. 
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That to the Lords ( ſay they) is ſuper negotiis prediftis traftaturt 
veſtrumque confiliuam impenſuri. But that to the.Commons, 1s 
(ſay they) only ad faciendum & confentiendum his que tunc ibidem 
de communi conſilio difti regni contigerint ordinari. 

It is true, that for many years of late, that diſtin- 
fion hath been ſo uſed in the Summons, but not con- 
ſtantly ſo. 3 | 

As to this point, 1 will cite Mr. D«gda/e's, and Mr. Priz's own 
Books againſt their own Opinion. 


The very firſt writ of Summons, which as they ſay is now 
extant, for the Summmoning of the Commons by Eleftion, vx. 


49 HZ. 3. runsin theſe words, Nobiſcum ac cam pradittis prelatis 


& magynatibus noftris ſuper premiſſis trallaturi atque confilium inm- 
perſuri. Dugd. Orig, Jur. pag. 18. 

The Writ, De expenfis Militum qui venerunt ad Parliamentum 
venientibus (faies that Writ) u/que ad Weſtmonaſterium ibidem de 
diverſis negociis nobiſcum trattaturis. See Mr, Pryn's 4th. part of a. 
Regiſter of Parliament Writs, fo/. 8. 


In Mr. Ryley's Placita Parliamentaria, it appears, that as the 
Summons to the Temporal Lords, fol. 318. was ad traftandum, 
and ſo likewiſe the Summons to the Prelates, fo/. 319. ſoalfo 
fol. 320. it is: entred in theſe words, Mandatum fuit fingulis Vice- 
comitibus per Angliam quod. de quolibet comitatu duos milites, & 
de qualibet ciuitate duos cives, & de quolibet burgo duos Burgenſes 
eligzi & ad diflum Parltiamentum venire facerent ad traftan- 
Aum, &c. | 

' In the ſame Book, fol. 570. Av. 15 E. 2: there is mention of 
a Writ of Summons, for Knights out of Wales, to a Parlia- 
ment at York, ad traftandum & confilium impendendum. 


In Mr. Pry#'s Brevia Parliamentaria Rediviva, fol. 274. there 
is the very Indenture return'd by the Sheriff 'of Norfo/k for 
great 'Tarmouth , ' ad traftandum, conſalendum & conſentien- 
dum. 


And fol. 68. of that Book, another Writ, de expenſis militum, 
reciting the Cauſe for which they had been Summon'd to the 
Parliament, viz. ad traftandum, &c. , 

And in the ſame Book, ,o/. 245. it appears that 18 EF. 3. the 
Writs to the Sherifis for chuſing Knights, mention'd what their 
work was to be, in theſe words, viz. Nobiſcum, cum prelatis & 
proceribus prediftis ſuper diverſis & arduis negotiis nos & 
Statum regni noſtri ſpecialiter tangentibas trattaturi & ſuum confiliuns 
zmpenſurt. 

And fol. x47. and 149. the like words in the Writs. 

And fo/. x77. the Indenture return'd by the Sheriff of W:/-- 
ſhire, recites their truſt in the ſame words, and purſues the words 
of the Writ. 

And 
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And 276. and 283. and 38r. Indentures return'd from Read: 
ing, Briſtol, London, with the fame words. And 36. fol. 178 and 
179 and 291 for Windſor, and 365. So that in the Reigns of ſe- 
ven ſeveral Kings, and thoſe of the moſt Ancient Kings, there 
was no ſuch diſtin&tion in the Writs of Summons. 

Another Argument uſed by theſe late Authors; to prove that 
the whole Power and all the Priviledges of the Houſe of Com- 
mons, are not from the Original Conſtitution of the Govern- 
ment, (as I Aftirm, and I hope have proved they are) but of a 
later Original, and by the meer Gruce and Indulgence of Prin- 
ces (2s indeed they wuſt be, if the Houſe of Commons began 
within Memory) is taken fron: the Words and Phraſes of our Hiſto- 
rtans, who have written ſince the coming in of the Normans, and 
aſcribe the making of Laws, and all the Determinations and De- 
crees in Matters of Judicature, and all the Adtings of the Ancient 
Parliaments before the time of the Normans, to the King and 
Lords only, Excluſive to the Commons, and that the Commons 
had no part in them, rill this time of 4g . 2. 


Obje&. 


Ancient Aqs 


And they ground this Opinion upon the Form of Penning of Pennings of. 


our Ancient Adts of Parliament, which ſeem by the Words of them 
to be meer Conceſiions of our former Kings, and to have proceeded 
only from their Royal Bounty, and at their ſole Will and 
Pleaſure. 

And they Confirm themſelves in that Opinion, from obſerving 
the Courſe uſed in the beginning of Parliaments, when the Spea- 
ker makes his humble Petitions to the. King for the Granting 
of them Freedom from Arreſts, and Freedom of Speech. 

Now to diſcover the Falſity of theſe Grounds, and the Weak- 
neſs of theſe Arguments, taken from the Words and Phraſes 
usd by our Hiſtorians, I ſhall ſhew that our Hiſtorians who 
have written ſince the time of the coming in of the Normans, 
and have Tranſlated the Saxon Annals, have in thoſe Tranſla- 
tions, inſtead of the Saxon Titles, uſed the Titles that were 
never in uſe before their own Times, which Titles uſed in the 
Saxons times had quite different Significations from the Titles 
uſed in the times of the Tranſlators. ; 

The Title (Ear!) for Example, is uſed in the Penning of the 
Saxons Laws (as among thoſe of Arthel/tan) as we may ſee by 
Mr. Lambert in his Book de Priſcis Anglor, Legibas, and the Title 
(Comes) came in amongſt us ſince, from the Empire; and figni- 
fied a different thing from (Earl.) Now our Tranſlators miſta- 
king thoſe two Titles (Ear!) and (Comes) to fignifie the fame 
thing, wherever they met with (Earl) in the Aals of the 
Saxons, they have rendred it (Comes) in their Tranſlations : 
and whatever in thoſe times was done by Earls, and whatever 
Power the Earls then uſed, is by our Tranſlators aſcribed to 
our Comites, who are therefore alſo called Earls, when in Truth 

they had different Significations, and were different in their 


Powers: Mr. Selden takes notice of this Error in our Normas 
[ or 


of Parliament, 


Petitions for 


Freedom of 


Speech, Q&c: 


Tit. of Hongur 
Fol. 603, 604. 


Fol. 5603s 


Kol, 176, 
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or Engliſh Tranſlators proceeding from their Ignorance. But 
from this Error falſe Concluſions have been raiſed, and falſe 
Meaſures taken in our Diſcourſes, concerning the Power of the 
Peers. 

Sir #7. Spelman obſerves the ſame Error in our Tranſlators, 
in rendring Words and Titles Now & more Seculi antiquroris, 
but according to the Titles uſed in their own times, when 
many times they ſignified diftcrent things. No#i/zs, fays Mr. 
Selden, in the Saxons times denoted every Gentleman. 

Now becauſe (No#z/:s, | in our times is generally reſtrain'd to 

Peers, whom we call rhe (No4z/ity,) our New Writers, as Mr. 
Pryn, and Sir Robert Filmer, and ſeveral others, aſcribe all to the 
Earls and Barons and other Peers of our times, which they read 
in the Tranſlations of the Saxo» Annals, to be ated by thoſe 
that are called (Nobz/es) in thoſe Annals, Altho' in truth in thoſe 
Saxon times, they were ated by the middle fort of Per- 
ſons, as well as by thoſe of the Ingheſt fort of Dignity under the 
King. 
Thoſe Tranſlators miſled our new Authors. For the Norman 
Writers tranſlate the Word (7hanes) into (Barones) and theſe 
new Authors of ours, whatever they find in theſe Tranſlations 
to be related of the (Barozes) they limit it as a Peculiar to 
our preſent (Barons) and fo aſcribe all judicial Power antient- 
ly uſed in Parliament to the Baroys only, And they bring 
thoſe ' Hiſtorians and Tranſlators for a Proof. 

For ' Example, The Saxo» Title (Thanes) was in the Saxoy 
times applyed to all Lords of Mannors. But the Tranſlators 
of the Saxon Annals, tranſlating the Title (7hanes) into (Ba- 


 rones) Our Innovators apply all that in Saxo» Writers is faid 


to be done by the (7hanes) that is, all Lords of Mannors, as 
peculiarly belonging to the ' Power of the Barons in our 
times. 
Hence it is that Sir Z. C. cautions us againſt taking*Reports 
of Law from Hiſtorians: in his Preface ro the 3d. Rep. he calls 
it Chronicle Law. 

The Word (Baro) was not in uſe -in £Zgland till the Normans 
times, and the Root of it (as Mr. Se/d. and Camd. and Sir 'Z7. 
Syelm. teach us) is'from the Northern Language (Barn) which 
fignifies the Male Sex, ' as* when we put Caſes of Baron and 
Feme; or it ſignifies ( a Freeholder) hence come the Words 


_ Courts Baron. 


Nomine Baronagii ( lays Camd. Eliz, Edit. Lond. An. 1600. fol. 
I37.) omnes quodammodo Regni Ordines continebantur., It com- 
prehtznded the Gentry as well as the greateſt Perfons. After 
this manner Godwin in his Roman Antiquities ſpeaking of the 
Roman Magiſtrates, Tranſlates the Words (7riumviri capitales) 
into (3. #igh Sheriffs) but this affords no Argument, that what 
was done by the 7riamvir: among the Romans, may there. 


fore lawfully belong to the power of High Sheriffs among 
us. And 
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And ſo the Words Proceres, Magnates, Optimates, Nobiles, and 

ſuch like, were not 1n the Writers of the Saxoxs times reſtrain'd 
to Men of the higheſt rank theo, ſuch as our Earls and Barons 
are now, but to all Perſons of the better ſort, tho' not of the 
higheſt rank, not only to Parricians, and rhote of the Sexatorian 
order, but to thoſe alſo that were Equeſtris ordinis. Excluding 
none but the /gzota capita, or fine Nomine tarba, ſuch as the Ro- 
mans ſtyled Plebeians. Magnates & Proceres, are ſaid to make 
the Stat. of AMortmain, but we all know that the Parlia- 
ment that made it, conſiſted then of King, Lords, and Com- 
mons. 

The great Charter made 17 of K. John appears by the body of 
the Charter ic ſelf to have been made per Regem, Barones, & 
liberos Homines totius Regni ; 1o that it is moſt plain it was not 
made by the King and the Barons only, as Mr. Seld. obſerves ia 
his 7zt. of Honour, fol. 709, and there he refers to the Cloſe Rolle 
17 Johaunis dorſo memb. 22. Yet K. Z. 3. ſpeaking of this Meet- 
ing, calls it Baronagiuam Anglia, and rot. clauſ. 28 H.3. Pars 
anica membr. 12, dorſo, it is calld Parliamentum. de Runni-meade 
quod fuit inter Dominum Regem Johaunem & Barones ſuos An- 

lie. | | | 

'As for the other groſs miſtake, That the Power of making Laws IO 
reſts only in the King, ( as Sir Robert Filmer would have it, ) queſt. fol. 40. 
which he proves from the Titles of Acts of .Parliament, and & 4+ 
the Forms of. thoſe Acts being by way of, Charter and. Grant 
from our Kings in ancient , times, as that of Magna Charta 
. DOMINUS REX CONCESSIT ; and the Stat. De donis condi- 
 tionalibus, DOMINUS REX flatuit, ſure he was no, Lawyer 
that uſed this Argument, and. he never read the Prince's Caſe. 

Nor. Sir ZE. C. 2. aft. nor ſhall. I need to labour in the con- 
futation of this Errour, the fallacy of it being ſo well known 
. to every Man that- wears a Gown. As for that Stat of Mag. 
Char. whereby the, King only ſeems to, ſpeak, and all that is 
ordain'd by that Stat. runs in, the language of the: King's Con- 
ceſlions only ; yet we know the Stat. of. x5 E. 3. c. 1. which 
confirms -it, , ſays of it,, that it. was ordain'd. by  the' King, 
Lords, and Commons. , The Stat. of 28, ZE. x. c..8. and c. 13. = . 
hath theſe words, viz., The ' King hath granted unto, his. People ;. '2. Ele 
that they, ſhall have Eleftion of their Sheriffs every .year,, if they of Sheriffs. 
liſt. One would take this. to, be, a moſt gracious. Liberty , 
and an high Condeſcenſion if it ſhould be granted now a- 
days. | 
And our Innovators. would be apt to conclude from the 
words of .this A& and from the, Penning of- it, that the 


L £ 
. 


People once had |this mighty. Priviledge meerly. as a Boon 
from the. King, :and by virtue of his Grant. Whereas ,there 
is nothing more certain, and clear than that, the Freeholders 
(who. are often call'd the People, and are the true Proprie- 
tors -of the Nation and, Land ). had originally and from the 

; very 
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very firſt Conſtitution of the Nativn, the Elef;ou not 
only of all Sheriffs, but of all other Magiſtrates Civil or Mi- 
litary that had any Authority over them under the King ; 
ſo that they had a mighty Freedom in the very Conſtitution 
of the Nation, and this overthrows all the wild Fancies of 
Sir Robert Filmer, and Dr. Heylin, and ſome later DoCtors , 
as if all were derivd from meer Grace and Bounty, and many 
— Deductions might be made from the knowledge of 
this, 

The Freeholders had originally the EleCtion of the Conſerva- 
tors of the Peace, who are become out of date by introducing 
our preſent Fuſtices of Peace, who have their Power not by 
the Ele&. of the Freeholders, or are they of their Nominati- 
on (as anciently) but nominated by the King, and have their 
Power by ſpecial Commiſſion under the great Seal ; and how, 
and by what means, and in what tempered times this came a- 
bout, and that this freedom was gain'd from the Freeholders 
of England, you may read in Mr. Lambard, in his Ezrenarcha, 
fol. 16. 19.20. 147. It was done by A& of Parliament, 1n the 
beginning of K. E. 3d, and in his Infancy, when his Mother 
Q. 7abel ruled all. 

The Freeholders originally and from all antiquity did like- 
wiſe by Writ at the County-Court ſtyled i» plexo Polkmote 
chuſe the Heretochii; What were thoſe > that ſounds like a 
ſtrange word. I will imitate our Norman or Engliſh Tranſlators 
in the tranſlation of the Saxon Annals, and render it into the 
Ergliſh ſtyle: you may by that rule call them LZords Lieute- 
ants, or Deputy Lieutenants; for the Saxon Laws tell you their 
duty or office, they ' were the Duftores Exercitus. 

See Lamb. de priſcis Anglor, Legibas, in his ch. de Heterochiis, 

ol. 147. 
N All theſe great Officers were choſen by the Freeholders, as 
our Knights of the Shire are, and as Coroners and Verderers 
(formerly Men of great Power) are choſen by Writ at the Coun- 
ty-Court to this day. 

Theſe were mighty Powers and Freedoms, and enjoyed by 
the People as anciently as any of our Records reach, and are 
more authentique Proofs than the writings of Hiſtorians, and 
beſt ſhew the Native Freedom that the People had by the anci- 
ent Conſtitution of our Government, contrary to all the new 
Doctrines of our late Writers, and prove that the Priviledges and 
Freedoms we yet enjoy are not meer Emanations of Royal Fa- 
vour, as our Novelliſts would impoſe upon us. 

See Sir E. C. to this purpoſe. 2. /n/t. 174, &© 558. 

I could name ſome great Men that have lately uſed the ſame 


The lateE. of Janguage in Books publiſh'd /ub magni Nominis umbra. Bradton 
Clarend, in his who liv'd in the time of K. Z 3. L. x.c. I. fol. 1, aflirms Legis 


Anſw, to Hobs. 


vigorem habet quicquid de confilio & conſenſu magnatum & Reipub. 
Communt ſponſione (authoritate Regis pracedente) juſte fuerit defini- 
tum & approbatum. In 
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In the lait piace, that humble and modeſt way of the People's 
addreſſing to their Sovereign either for the making of Laws 
(which has been very ancient)or for granting of Priviledges(as the 
Speaker of the Commons hath of late years done) it ſthews in- 
deed great Reverence, and I do not in the leaſt diſlike it; and it 
becomes the Majeſty of the Prince to be ſo addreſsd to; but let 
it not be made an argument that either the Laws thereupon made, 
or the Priviledges ſo allow'd, are precarious, and meerly of Fa- 
vour, and may be refus'd them. 

I would be loth to pay Wages and to maintain at my Char- 
ges every one that.i.yks himſelf my humble Seryant. 

In that A& of Parliament Intituled, The Petition of Right, the Petition of 
Title corre&s and qualifies it ſelf, 3 Car. 1. the Lords aud Com- Kehr 3 Car.:. 
mons petition'd the King, but it was for their Rights and Privi- 
ledges ; not for any new, but for their ancient Rights and Privi- 

Fe on and yet they ſtyle it a Petition. 

In the Title of this At (the Petition of Right) thoſe res o/zm 
znſociabiles, {c. Imperium & Libertas are bene mixte: and from 
hence 'is a mixt Monarchy. 

In the Stat. of Proviſors, 25 E. 3. the Commons prayed; they Star. of Pro- 
are fond of the word, and I commend it in them ; but the word 5 25 E 3: 
was uſed by the Figure Catachrefis, as the Scholars call it; not 
properly, as appears by the Subje&t matter of that ACt that fol- 
lows; what was it, I pray, that they ſo prayed? They prayed (fays 
that At) That upon the miſchiefs that happen to the Realm, 
the King vghr, and is bound by his Oath, with the accord of his 
People in liis Parliament, thereof to make Remedy and Law. The 
Peers are here included in the People; ſo that the word prayed 
had it been uſed to any other than the King, had ſignified remon- 
ftrated, declared, or repreſented. 

This proves too where the tranſcendent Power of the Legiſla« 
ture is, and that the Exerciſe of it, tho' it be free and not ſub- 
ject to coercion, yet it is not at will and pleaſure in the Exer- 
ciſe of it, but guided by Rules. | 

And tho! the Speaker does (upon his being approv'd of by the 
. King) make it his humble Petition to have Liberty of Speech al- 
low'd the Commons; from whence Dr. Heyliz, and Sir Rob. Pil- 
mer, and others, infer that the Commons enjoy that Liberty meer- 
ly by the Kings Grace and Favour; yet they are clearly an- -/ 
ſwear'd by the words that accompany that humble Petition, he ans bogrhonr 
prays they may be allow'd that Freedom, as of Right and ,z, -o. * 
Cuſtome they have 7/ſed, and all their Autien? and Fuſt Privi-. 
ledges and Liberties. So that this from the Speaker is alſo a Petition 
of Right. | | | 

No: is this requeſt of the Speakers antient in the uſe of it, 
if we may believe Mr. Zakewe!, 1n his Treatiſe of the manner 
of EnaQing Statutes in Parliament, fol. 136. : 

Thomas Moyle Speaker, 34 #. 8. the firſt that 1s recorded to 
have made Pctition for RE Speech. ; 


All three 
Eſtates one 
entire Body 
and Corpora- 
tion, 


14 H.8, 3, 
Fineux Ch, 


Fuſt. 
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[ hope I have ſufficiently made it out, that the Houſe of Com- 
mons as 2 Member of the High Court of Parliament, are not 
of ſo late an Original, as 49 ZZ. 3, but have been as Antient as 
the Nation it ſelf, and may» in the Sence of 7alius Ceſar in his 
Comment, be accounted among the Ab-Origizes, and that they 
have had a perpetual Being, to ſpeak in the Language of the Law, 
temps dont, Sc. a tempore cujus contraris memoria hominum nou 
exiſtit, and that they are therefore capable by Law (together 
with the reſt of the three Eſtates in Parliament) to preſcribe 
and claim a ſhare in all Parliamentary Powers and Priviledges ; 
I do not mean ſeparately, but 1n conjun&tion with thoſe other 
Eſtates, which they could not otherwiſe legally have done, if 
their Original and Commencement could have been ſhown. 

I ſhall in the next place endeavour to make it evident, That 
the three Eſtates of Parliament are one entire Body and Cor- 
poration; and that all their Powers and Priviledges in the Right of 
them,and in the Title to them,are intire, per my & per zoxt, and be- 
longing to the whole Body of the Parliament, tho'in the Ex- 
erciſe of thoſe Powers, and ſometimes in the claim of them they 
are diſtinguiſh'd, and in the prattice of their Powers, they are in 
many things diſtributed into parts. | 

For their Powers are one thing, and their Priviledges are 
another ; the latter are but an incident or attendant upon the 
former. 

It is very material in our prefent caſe to have this matter 
confider'd, 1 mean the Intireneſs of this High Court ; for Dzvide 
& Impera : The Faggot is eaſily broken when firſt the Band is 
broken. If this be well confider'd, the conſequence of this Cafe 
will be better underſtood. 

It concerns the Defendant only by name and more immedi- 
ately, but in the right and near conſequence, it is now moſt 
evident, that it nearly concerns the Houſe of Lords: this In- 
formation of Mr. A#tornies, like a Terr@-motus, or as that great 
Blaſt would have done (had not Almighty God, in his Infinite 
Goodneſs to this Nation, prevented it) ſhakes the Foundation of 
both Houſes, and reaches to all future Parliaments ; it frights me 
to ſpeak what may be the effe&s of it, if it ſhould prevail and 
be flretch'd to the utmoſt, IT am far from faying or think- 
ing it is fo intended. But who knows how fay a fingle:Prece- 
dent will be made uſe of in times to come ? 

All the Eſtates, in Parliament, are all called by one common 
name, as Commune Concilium Regni, Magna Curia, They are one 
Body Politick, M. 14 4.8. fol. 3. inthe year-book (which I cited 
before to another purpoſe) it is ſaid by Fizeux Ch. F. that the 
Parliament at the Common-Law, confiſts of the King, Lords, and 
Commons, and they are (ſajes he) but one Body Corporate. 

This proves likewiſe '(what I before argued) that the Com- 
mons at the Common-Law (which is a# initio) were a part of 
the Parliament. 

In 
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In the Caſe of Ferrers out of Crompt. Juriſd. of Courts, fob; reirer's Cafe 
8, 9, 10. (torl keep within my proper Element, and move in cropr. Juriſd 
my Sphere, and cite Authors of our own Science of the Com: 
mon-Law) K. ZZ. the 87h, call'd before him the Lord Chancel- 
lor, the Judges, the Speaker of the Houſe of Commons. and 
others, and thus expreſs'd himſelf before them, viz. That he 
was inform'd by his Judges, that he the King as Head, and the 
two Houſes as Members, were knit together in ove Body Polj- 
tick, fo as whatſoever Offence or Injury (during time of Par- 
liament) is ofter'd to the meaneſt Member of the Houſe, is to be 
judged as done to tie King's Perſon and the Whole Court of Par 
liament. And Sir Edward Mountague the Ld. Ch. F, then preſent 
confirm'd all that the King had faid, and it was affented to by 
all the reſt of the Judges. Now if you bruiſe or pierce the hands: 
(and the Houſe of Commons may well be compar' to the hands 
for they have been the Liberal Hands, and the Hands feed the 

| Head) the Head and all the reſt of the Body muſt quickly be 
ſenſible. 

In Trewinnard's Caſe, Dier. 60, and 61. The Priviledge of the 
Commons upon thus very account, is term'd the Priviledge of the 
Parliament, and the Judgineat given in that Caſe by the Houfe 
of Commons, 1s there faid to be the Fudement of the moſt High 
Court of Parliament. 

The Statute of x Fac. C. 1. fates the Parliament is the whole 
Body of the Realm. | 

By the two Records that I cited before out of the Office of 
Pleas in the Exchequer, 12 £. 4. It appears in two ſeveral Caſes 
of Priviledge, the one concerning the Lords, and the other  con- 
cerning the Commons, in both Caſes the Priviledge was laid and 
claim'd as one entire Privaedge, and fo allow'd by the Judg- | 
ment of that Court, by advice of all the Judges of both 
Benches, 

Th: Speaker of the Houſe of Commons, by the Rolls $ir pierce & 
of Parliament , ( which are the moſt proper proofs in a /- #ere. 
thing of rhis Nature) is term'd the Speaker of the Parliament, fo 
it is in the Roll of 1 R. 2. in Sir Robert Cotten's Abr. fol. r55. it 
was 1n - the Reign of a King that was no favourer of Par- 
laments. | | 

Sir Fohu Buſſey, . Speaker to the Parliament, Sir Robert Cottou's 
Abr. 20 R. 2. num, 14 and 15. 

51 E.3. num.87. Sir Robert Cotton's Abr. fol. 151. Sir Thomas 
Flungerford Speaker of the Parliament. | 

And fo is the Speaker of the Commons ftyled in the Caſe of 
Ferrers in Crompton's Furiſd. of Courts, fol. 8, 9, 10. (before cited.) 

In the Statute of 6 #7. 8. C. 16. the Clerk of the Houſe of 
Commons, is called: Clerk of the Parliament. E 

In the Caſe of Gedſo! and Sir Chriſt. Heydon, 13 Fac. in B. R. 
in Sergeant Ro/l's Rep. fol. It was affirm'd by Sir E. C. that in * 
antient time all the Parliament ſate together, and the ſeparation 

was 
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Thisis concra. Was at the deſire of the Commons, notwithſtanding (/azes he) 
dited by Mr. they are but ove houſe: and he further affirms, that he had ſeena 
DP et, 0 Record, 30 4. 1. of their Degrees and Seats. 
Rob. Cotron's Having made it appear that the Parliament 1s one intire body, 
Abr. f0.5,5. and therefore: mutually concern'd in Powers and Priviledges as 
to the Right and Title of them, tho' dividod ſometimes in the 
Exerciſe. I ſhall proceed briefly to ſhow what thoſe Powers are, in 
ThePowers of order to the proving that what in our Caſe is charg'd to be 
Parliament. done by the Speaker, by Order and Command of the Parlia- 
ment, (for ſo I may now affirm) is purſuant to their Power and 
Juriſdiction, 
The Parliament hath three Powers. 


of the Power _T- A Legiſlative, in reſpe& of which they are call'd he three 


and Juriſditi- Eſtates of the Realm. 


on of the Par- al | TSS , | 
xa 2. A Judicial, in reſpe& of this 'tis calld Magna Caria, or the 


High Court of Parliament. 

3- A Counſelling Power, hence it is calld Commune Concilium 
Regnr. 

For the proof of theſe, I ſhall cite ſome few Antiquaries, but 
chiefly ſome Authors of our Profeſſion of the Law, and thoſe of 
the beſt Authority with us. 

T ſhall mention them without obſerving any exa& method, 
becauſe divers of them extend to more than one of theſe 
_— Powers, and ſome of them refer at once to all of 
tnem. | 
Sir Henry Spelman in his Gloſſary Tit. (Gemotum) which was the 
old Saxon word for a Parliament, fol. 261. Convenere (faies he) 
Regni Principes tam Epiſcopi quam Magiſtratus (there are thoſe that 
now make up the Houſe of Lords) Lzberiq; homines (there are 
the Commons) what is their proper Work and Power ? Con- 
ſulitur de communi ſalute, de pace & bello. This proves them the 
Commune Conciliuam Regnt. 

Learned Camden. 

Quod Saxones olim Wittena Gemot »os Parliamentum refe dici- 
cimus, as to their Power, Summam & Sacro-ſanftlam authoritatem 
habet in legibus ferendis, interpretandis, & in omnibus que ad 
reipubl. ſalutem ſpeftaut. This ſhews their Legiſlature, 

The Mirror of Juſtices, (this is an Authority in Law) C. x 
fel. g. faies, Parliaments were inſtituted Par oyer & terminer ; this 
isis the Supream Court of Oyer and Terminer. The Court of 
King's Bench 1s faid to be aboveall Courts of Ezre or 7tinerant ; 
and if the King's Bench be adjourn'd into any County, where 
the Eire is ſitting, the Ezre ceaſes, In preſentia Majoris, &c. 

But this Court is above the King's Bench and all Courts of 
Oyer and Terminer. The King's Bench is the Higheſt E:re, but 
this is (according to So/omon's Hyperbole) higher than the higheſt. 

But what isthe proper Subject of their Oyer and Terminer 2 Our 
Antient Author (who wrote ſome part of his Book before the 
Conqueſt) 
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Conqueſt) tells us their work is to hear and determine /es plaintes 
de tort Ie Roy, de la reign, & de leur Enfans, (the King's Children) 
ſo that they make an 7mpartial Enquiry, but ſaies our Author 
further, De eux ſpectalment de queux torts Iun ne poit aver autrement 
common droit, this flies very high to prove their Judicial Power. 
I forbear to Engliſh it. 

It is the proper work of this Supream Court, to deal with 
ſuch Delinquents, as are too high for this Court of the King's Bench 
_ or other ordinary Courts. Againſt whom, through their Potency 
or mighty Intereſt, common right cannot be had, it muſt be 
underſtood in ordinary Courts. And the Writing and Printing 
of this, was never taken to be a Scandal to the Government or 
to the Juſtice of the Nation. For the Author ſpeaks in the Per- 
ſon of the King himſelf, and tells us , that the High Court of Par- 
liament is arm'd with a Power, able to cope with and quell the 
moſt inſolent Offenders. 

When the Great Judge of all the Earth comes to make Inqui- 
ſition for Blood, and to Execute Judgment by the hands of this 
High Court. 7he /ofty looks of man ſhall be humbled, and the 
haughtineſs of men ſhall be bowed down and made low. 

To diſcourſe of this Judgment, will make a Felix tremble. 

We have often heard it confidently faid from the Pulpit. That 
our Laws are like the Spiders Webs, which catch the little Flies, 
but the great ones break through them. 

Now it is quite contrary with this great Court, this great Court 
encounters only with great Offenders. It is like the Imperial 
Eaple, Aquila non capit Muſcas, it leaves them to this and other 
Inferiour Courts, but that takes to task the Animalia Majora. 

In that great Caſe, Roz. Parl. 4o E. 3. num. 7. King Fohn had 
reſign'd up the Crown of Ezg/and to the Pope, by the hand of 
Pandolphas his Legate, and ſordidly ſubmitted to take the Crown 
at his hand again, at a yearly Tribute. _ = | 

In the Reign of our noble King Edward the 3d, the Pope de- 
manded his Rent and all the Arrears. | | 

The Prelates, Dukes, Counts, Barons, and Commons , re- 
ſolv'd that neither the King nor any other, could put the Realm 
nor the People thereof into ſubje&tion, ſays Paſſent de 
eUXxk. | 

This intimates, that with their joint conſent the Crown may 
be diſpos'd of. 

This was the higheſt Reſolution in Law, in one of the higheſt 
points in Law,concetning the King's Claim of an Abſolute Power, 
and ina time when the Pope was in his height. And the Com» 
motts Join in the Reſolution, both againſt the Pope's and King 
Fohx's pretence to a Deſpotick Power. | OE: 

Sir Tho. Smith who was a Secretary of State, in his Commonw. 
L.2.c.2. fol. 50,51. h | | 

In Comitiis Parliamentariis poſfita eſt omnis abſolute poteſtatis vis 
(taking in the King as the Head of T_ as it ought tobe _ 

00 
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ſtood) this ſhows where the rightful abſolute Power under. Al- 
mighty God is. And among other Magzalia he tells us, [ncertt 
Furis Controverſias dirimunt, This ſhews their tranſcendent Judt- 
cial Power ; they determine the greateſt Diſputes.and Doubts in 
Law. They would quickly decide this Diſpute and Controverſie, 
(were it once before them) without Argument. 

This appears to be the proper buſineſs of a Parliament, even 
from the Writ of Summons both to Lords and Commons, (for 
they did not Anciently differ in any thing material (as I have a- 
bundantly ſhown already) they are De Arduis Regni tradtitare, 
& Conctlium impendere, here is their Councelling Power, Accor- 
ding to that Equitable Rule, Quod omnes tangzt, ab omnibns tra{ta- 
ri debet. | 

Their Legiflative Power 15 moſt clearly ſet out by Bradon (a 
Judge in the time of X. /7. 34. in whoſe latter times our In- 
novators would have the Houſe of Commons to begin) I citcd 
him before ; Legzs vigorem habet (ſays he) gaicquid de Confilio & 
de Conſenſu Magnatum & Reipabl. communi Sponſtone (anthoritate 
Regis pracedente,) juſte ſucrit definitum & approbatum 5 H. 4 
Num. 11. The Record there uſes too groſs a Word. The Com- 
mons (ſays the Roll) require the King, it ſhould have been, made 
it their Requeſt to the King (and the Lords accorded) that 
four ſpecial Perſons ſhould be remov'd out of the Kings Houſe. 

This in ſome Apes, as in the Reign of X, R. the 2d. would 
have been thought a. very high preſumption, and a ſawcy thing 
(to ſpeak in the Language ot the Pulpit, and Prefs too from a 
late Cambr. Dr. and a Chaplain in Ordinary, (if the Title of the 
Print may. be credited) but faid to be printed by the— of 
that Univerſity. A fawcy thing with their Prophane and Un- 
hallowed Hands to preſume to meddle in a thing fo Sacred. (Thus 
ſays the late Printed Sermon) Put it was a Sacred or Conſecrated 
thing indeed in this Roll of Parliament mention'd, One of the 4 re- 
quired to be remov'd out of the King's Houſe, (where he was 
a Domeſtick) was no leſs than the King's Confeſlor, And it was 
not in the Reign of a AR, the 24. or Z#. the 6:rh. but of X. #. 
4th. one of our Wiſeſt and moſt Active Valiant Kings. 

But it may be thought thar theſe four Perſons were. in ſome 
deſperate Popiſh Plot of killing the King, as the four we have 
- heard of, were, 

No, the King himſelf will reſolve that Doubt. 

That noble King faid in anſwer to it, Fe knew no cauſe where- 
fore they ſhould be remou'd, but only for that, they were hated of 
the People, | 2 

And yet that great King charged thoſe Four to, depart fron: 
his Houſe. - | | CEE 

This proves their Councelling Power. 

I might enumerate a vaſt multitude of Animalia Majorg, no 
ſmall Flies, that have in ſeveral Ages been catched in the Net or 
Webb of an Inquiry made by the Houſe of Commons, who 

os filh 
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fiſh only for ſuch greater Fith, ſach-as we vall the Pike, 'who by 
'Opprefiion live upon the ſmaller Fiſh, and devour 'them. The 
Commons to that end fiſh with a Net, that hns n wideand large 
Methe, fuch .as lets go the ſmall Frye, and compufſes'none bur 
thoſe of the largeſt 11ze. Such as the Lord Latimer in the time 
of E, 3. An. 50. Such as Michael de la Pool EF. of Suff, und Lord 
"Chancellour, in 10. R. 2. Tho. Arundel Archbiſhop of Canter bury. 
21 R, 2. and\uch like. William de la Pool D. of 8&ff. 28 H. 6.who 
es all impeachd by the Houle of Commons in 'feveral Par- 
taments. | 

And | my ſelf have ſeen a Lord Chief Juſtive of this Court, 

white he was Lord Chicf Juftice, and a Learned Man, by leave 
from the Houſe of Commons, Cogan, before that Houſe for 
himſelf, and excufing what fie had done in a Tryal- that came 
before them in the ft, whereof Complaint was made tothe 
Houſe. And he did 1t with that great Humility and Reve- 
rence, and thoſe of his own Profeſhion and others, were fo far 
his Advocates, as that the Houſe defifted from any farther 
proſecution. | | 
Ja the the late A& of 13%, of his now Majeſty for fafery of 
hs Royal Perſon, there is a Proviſo for the ſaving of rhe-Juſt 
Anticnt Freedom, and the Priviledge of either of the Houſes of 
Parliament, or any of their Members, of debating any Matters 
or Buſineſs, which ſhall be debated -or propounded in either of 
the faid Houſes; or at any Conferences or Committees of both, 
or cither of the faid Houſes; or touching the Repeal of Alte- 
ration of any old, or the preparing any new Laws ; or the Rr- 
drefiing of any publick Grievances. 1 obſerv'd - but now - out of 
Trewras. Cale in the Ld. Oter; that the Judgment of the Houſe 
of Commons im a Caſe of the O"—_ of that Houſe, in- that 
Reporr, is called a Judgment of the moſt high-Conrt of Parlia- 
ment ; which proves they are not without « Fadicial Power. 

3 #7. 6. Sir Rob.Cott. Abr, fol. 574. The great Caſe between 
the E. of Warwick and the Earl Marſhal for 'Precedency, fol. 576. 
was determin'd by the King. By Advice and Conſent of the Lords 
and Commons ; and yet one would have thought that a Cafe 
of Precedency between two Peers, ſhould have been a peculiar 
of the Lords. | _- 

In the Caſe of 1 ZZ. 7. in the Year Books, fo/, 4 abont re- 
verſing of Attainders, it is advis'd by all the Fudges, that thoſe 
Knights and others of the Houſe of Commons, thould not fit in 
the Houſe, till the A& for teverfal of their Arrainders were 
paſs'd.. And the Reaſon is, that it is not convenient, that ſuch 
25 were attaint ſhould be Fudges ; (and it might have been ad- 
ded iu their own Caſe) lo that attainting by Bill, or Reverſing, . 
Attainders, tho! by Bill, is moſt propetly a Judicial Act, and the 
Menibers of the Houſe of Commons are acknowledged to be 
Tudges in that Caſe by all the Judpes, and by that Statute of 
5 FI 3.C. 16. which I mention'd before to another purpoſe, /he 
Tournal of the Houſe of Commons is call'd a Record. F 
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I have formerly obſerv'd, but to another purpoſe too, that 
the Writs of Summons ancientiy for Electing Knights, Citizens 
and Burgeſſes to Parliament, did dire& them in their Duty, that 
they were to meet ad Conſulendum & Confilium impendere, tho' 
of late Years this has been omitted, and now advantage is ta- 


Nothing atted Fen of it, 

in chispretit” Let us in the next place examin whether the matters 

is within their aCted in this Caſe by the Houſe of Commons be Warranted by 

Power- , theſe Powers, of the Parliament, and have been done in purſu- 
ance of thoſe Powers. 

And upon Examination, we ſhall find they have done nothing 
but what they had a full power to do, and what is agreeable to 
the Law and Uſage of Parliament. 

It is ſet forth in the Plea, (and admitted by the Demurrer, but 
we all know it to be true) that there was an Horrid Devilliſh, Sc, 
Popiſh Plot. The Enquiry after which, and the ſearching of it to 
the bottom, and diſcovering all the Accomplices, was Negorinm 
Arduum, and it did, Regem © Statum Regni ſpecialiter tangere, ac- 
cording to the Writ of Summons to Parliament. 

- For the Plea tells us the deſign of it, viz. to Xl! the King; 
2/y. To ſubvert the Government and the Laws, to ſuppreſs the 
True, Religion, and to deſtroy the Profeſſors of it. 

The Plea ſhows, that One great Lord was convicted of it by 
Impeachment of the Commons, and attainted before the Lords. 
The Kings Speech ſhows there was need of further Enquiry, and 
that it was not as yet thoroughly done, nor himſelf, nor the two 
Houſes ſafe; and the King charges both Houſes to make an 
Impartial Enquiry. The word Impartial imports, there might be 
ſome great Perſons concern, that might be apt tobe favour'g. 

And the. Plea ſhows that both Houſes accordingly made a ſtrict 
and impartial Enquiry after the Conſpiracy. 

All this appears plainly'to be the proper Work of a Parliament, 
and his Majeſty himſelf was of that Judgment, and charged them 
to do their Duty in it. 

And the Enquiry is, the moſt proper Buſineſs of the Houſe 
of Commons. | | 

The Houſe of For this Reaſon they are commonly ſtyl'd 7he Grand Inque/t 

Sear wes of the Nation. tho' Sir Rob. Filmer's bold writing terms them fo 

of the Nation, by way. of Diminution and Contempt, (as if enquiry were their 
higheſt work), 

This Inquiry of theirs is neceſſary in a Subſerviency to all the 
ſeveral High Powers of that High Court. Namely, in order to 
their Legiſlature, or to the Exerciſe of their Power of Judicature. 

Courts that have Power of Oyer and 7ermzxer, and to puniſh 

. Great and Enormous Crimes, are ſtill by their Commiſiioners 
arm'd with'a Power of Empannelling grand Inqueſts, to make 
Enquiries in order to their Exerciſe of their Power of determining. 

Or it may be in order to their Counſelling Power, for remo- 
yal of great Officers or Favourites, whereof I have given an In- 

| ſtance, 
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ſtance, and the Parliament Rolls and Journals are full of them. 

But ſtill they firſt make Enquiry. They enquire among them- 
ſelves, and every Grand Jury Man by his Oath, is'to impart his 
Knowledge in any thing Material to his Fellows. But the moſt ef- 
fectual Enquiry-is moſt probably from without doors ; and: with- 
out ſuch enquiry, things of great importance may lye- conceal 'd. 
| And the Defendants Plea ſhows ſome good effe& of that En- 

quiry. Diverſe were convicted: And one 7ho. Dangerf. deliver'd 

in an Information;'-and that upon Oath, and- firſt to the Lords 
Houſe, fo that it did not begin with the Commons; bur if it were 
ſo Infamous and Malicious, why did not'the Lords Reje& it, and 
Commit. the /xformer and puniſh him 2 No, they receiv'd it, and 
Entred it of Record in their Journal. The Reaſon was, it was 
done in a Courſe of Legal proceeding, they could not rejett it, 
being the proper Court of Juſtice for a thing of this Nature. 
And the King had given it them in charge to enquire. Nor do 
they by receiving of it give it any Countenance or Credit. Then 
why ſhould ic be ſo heinous a thing in the Houſe of Commons, 
more than in the Lords? Let us remember ſtill they are but one 
Body ; and rhough they ſever themſelves for their better diſpatch of 
their great Afﬀairs, and diſtribute the Work amongſt them, yet 
the Power by which they AC, is Eatire. 

But why ſhould any man divide and ſever thoſe that are En- 
tire 2 It concerns the Lords equally with the Commons. 

But how comes it to concern the Speaker of the Commons ſo 
highly above the Houſe it ſelf, who Acts meerly as a Miniſter, 
and by Command of the Houſe; but that, I reſerve for a point 
diſtin&. 

But perhaps it may be allow'd, that what is done by either 
Houſe, in receiving Dargerfield's Information and entring of it in 
their Journals is Parliamentary enough. But the Offence and Scan- 


The printing 


dal ariſes firſt upon the publiſhing of it in print. Now a word »,,,erjele's 
or two to that. Information. 


Let - us confider how publick this Information of Daxgerfeld's 
was before the printing of it. It was made very publick by be- 
ing deliver'd at the Bar of the Lords, the High Court: of Parlia- 
ment; and indeed all Courts of Juſtice ought ro be open and of 
eaſie Reſort. | 

The Information of Dangerfeeld is firſt made a Record of that 
Court, and to a Court of Record any perſon may reſort, as Sir 
E. C. tells us in his Preface to the 3d. Rep. and that it was the An- 
cient Law of England, and is ſo declar'd by a General A of Par- 
liament, 46 E. 3. C. which tho' a general Law is not in the prin- 
ted Book of Statutes, asI obſerv'd of another general and uſeful 
Act of Parliament before (however it comes to paſs) In that A&t 
of 46 E. 3. the Commons prayed that a Record of whatſoe- 
ver is done ia the King's Court, ought in Reaſon to remain 


46 E. 3. of 


. x1 Search of Re- 
there for perpetual Evidence for all perſons. And they complain eur Ay 


that of late the Court had refus'd to ſuffer the People to ſearch and xree. 


ro 
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to have Exemplifications for evidence againſt the King or to his 
diſadvantage. T0 
Therefore they pray that ſearch and Exemplification be made 
to any perſons of any Record whatſoever, though it concern the 
King or any other, and make againſt the King or any other. 
And the Anſwer is, Le Roy /e woet. | 
But then it was made more publick, by being deliver'd in at the 
Bar of the Houſe of Commons, which ought to conſiſt bf about 
500 Members, who are ſuppos'd to come from all parts of the 
CT So that this was made very publick, before this 
publiſhing of it 1n print. | 
Let me obſerve by the way, that this Author of the Infor- 
mation (7ho. Dangerfield) was not ſent for by the Houſe of Com: 
mons, but for any thing that appears, applies himſelf to the 
Houſe of Commons, as he had before done to the Lords, of his 
own accord, fo that this is far from malice or ill deſign. 
The Commons order it to be entred in their Journal, among 
other Informations that had been given them. 
And beſides, they order this and feveral others to be 
Printed, 
The Offence and Scandal is ſupposd by Mr. 4:?. Informa- 
tion to begin here : what need was there of printing it > 
I wiſh we could hear the Houſe of Commons anſwering for 
themſelves to this point : they could (it may be) give a better 
account of it, and a ſufficient reaſon for the Printing of it. 
=O let it be obſervd, they barely cauſe it to be Prin- 
They do not give any Atteſtation or Credit to it, but leave 
all that hear or read it, to judge or believe as they think fit. 
They do not. make it their own, by printing it without mention 
of the true Author, they _ it the Information of 7ho. Dasn- 
erfield, as indeed it was ; they do not adopt it their own, as 
they had done, had they left out the name of the Author. 
Nay the Author himſelf had deliver'd it in a courſe of Juſtice, 
and in the Higheſt Court of Juſtice, z. e. before the Lords in 
' Parliament. If it were a Libell and Slander, why did the Lords 
Sceche 1/}.St, receive it, and cauſe it to be entred of Record as they did ? 
in ſuch Caſes hy did they not rather rejet the Information and punith 


of Reporting 
falſeNews,viz. the Author ? 


W. 1.C. 34che Tf jt were no Crime in the Author to deliver it to the Lords, 


-—— app im. Were it true or falſe, Why ſhould it be a Crime to Print it as being 
prilon'd cill he his, and with his Name 2 
avefoundour Whether the matter of that Information were true or falſe, yet 


im of wh 
the word was What is done by the Houſe of Commons and by the Defendant 


_ _ is as their Speaker, is all true, that is that 7ho. Daygerfie/d had 
« Sar, 2; drawn up, and wasthe Author of ſuch an Information, and this 
Scandalis Mag- was true. By the Statutes that puniſh the Reporters of falſe News, 


natum.S015 12 the penalty is but Impriſonment, till the firſt Author be brought 


_ ;:. forth, and that is doge in this Caſe. 
The 


(4) =... 
The Author is avouch'd, and his name is Printed with the In- TheLady 46r- 
formation, and it is upon Record in the Lords Houfe, and hein c;44. 746.152, 


perſon did preſent it to the Lords. bur more fully 


' in Marſhes 
Beſides, if there can be any juſt reafon or occaſion aflign'd for Aces of 


the Printing of it, it ſhall never be afcrib'd to malice or ill deſigo, S24r:#9.19. 


s . : a= 6 20.If an ation 
and without malicealledg'd, this Information lies not. of Slander 
Nor can a thing ſo diſhonourable as malice and-ilt deſign, be gegorrts 


decently or juſtly conceiv'd or objefted againſt ſo Great and whar another 
Grave an Aſſembly : whiy 2 it is the Body of the whole Nation. ——_ _ 

And can a whole Nation bein Resfon ſuſpe&ed to harbour Mas 2:. in tis De- 
lice, and to have a Deſign againſt the Commmon-weal, that is <zration muſt 


aver - that 4. 
againſt themſelves ? did never fo 


There may moſt probably and juſtly be this in the Caſe, to = > ge 
induce the Printing this Narrative or Information of Darger- may Plead 


feld. _ 3 cruth 
: . A. did fo re- 
The Plot was very deſperate and dangerous; it was not yet gr. ard ic is 
fully diſcover'd and ſearch'd to the bottom. - gonieahy 


They were Commanded by the King to ſearch further into it. 77777 
Beſides it was the proper work of the Houſe of Commons fo to i.z. 287.inan 


enquire, as they were the Grand Inqueſt of the Nation: '— ones | 


Here was one poſitive Witneſs already that had ſworn to theſe on Es 
particulars, before the Higheſt Court of Juſtice, where the great | _* £57. 
Perſons concern'd in it, fate themſelves as Members of the Lords porting falſe 
Houſe. | found billa ve- 

Bur one Witneſs alone, though it were ſufficient ro make an 7, as co the 
Accufation, yet it was not enough to make a Convittion ; in Petendanr's 


| ing th 
High Treaſonthe Law requires two at leaſt. falſe News, 3 
The Houſe of Commons could not in Duty and Conſcience to Gf 
the King and Kingdom, paſs it by or let it ſleep. ditioſe, Ignora- 


| | g* mus, h 
This Information tho' but from one man, might poſſibly RR - 


have given Courage to another Perſon or more than one to —_— dit- 
teſtify to the ſame particulars, if there were any more that knew "5: 
them to be true, who were unwilling to be the firſt is the dif- 

covery, not knowing but they might ſtand ſingly in it: but 

finding the diſcovery already made and ſworn to, might then think 

it their Duty,and be encouraged toappear alſo in it, when it mighc 

probably be of effe&t and amount to a Legal Teſtimony. The 

difficulty, and the danger, and diſcouragement, lay upon the firſt 

Informer. 


This Conſideration might induce the Houſe of Commons out of 
a Senſe of their Duty, to make a further and impartial enquiry 
as his Majeſty had commanded them, to make. it yet (if poſi. 
ble) a little more publick in order to a fuller proof : and Printing 
is but one way among many other of Publiſhing or Enquiring 
into any matter, 


And 
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And of late years enquiry by Printing has been a moſt fre- 
nent practice, and we meet with it every week, and it is be- 
come the moſt ordinary way of making enquiries, which run 
into all parts of the Nation. And the Printing of publick 
Proceedings at Tryals, has been generally of late pratisd by the 
Courts of Law, or by the Judges of rhoſe Courts, or by the 


| chief- of them. | 


But what has made this Information of Daxgerfeld's more 


publick, chan Mr. Attorney General's preferring this Informa- 


tion againſt the Defendant Mr. Williams, for cauſing it to be 
publiſh'd in Print? 


Had it not been thus awaken'd again, it might have ſlept in 
ſilence, and have been Buried in Oblivion. 


Tacitus the Roman Hiſtorian tells us in his Annals in the 
Life of Nero, of one Fabricius Yeiento, who was accus'd for ut- 
tering ſlanderous Speeches againſt the Lords of the Senate and 
againſt the Prieſts, ,in certain Books, which he termed Codice/- 
tos, which in our Diale&t, is the ſame with Libels or little 


Books. 


Nero would have the hearing of the Cauſe himſelf, and he 
was Convided before him, and was: Condemn'd to Exile, and 
his Books were Sentenced to be burnt. 


Tacitus obſerves, that before this Sentence for the burning of 
the Books, there was little notice taken of theſe Books, and few 


there were that read them: but when once it grew dan- 


gerous to read them, then they were much ſought 
after. 


But the very opening of that Information of Dangerfeld 
here in this great Court, and in ſo great an Audience, which 
was of neceſſity, and occaſion'd by Mr. Attornies Information 


that recites it, tho' Mr. Attorney never intended this ill conſe- 


quence, hath made the matter of it as publick as poſlibly can 
be. 


And it muſt be obſerv'd, that it never yet came fo far as 
to a Tryal, nor to have an Ignoramus found, much leſs to 
an acquital modo legirimo, in which caſe, according to the Opi- 
nion of ſome Judges, an Action of Conſpiracy, or upon the 
Caſe for a Slander will not lye, as not being ripe for it till an 
Acquital: by the ſame Reaſon it is not ready for an Infor- 
mation, which is but the King's Suit, the Reaſon being the 
ſame in both, 


But 
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But 1t may perhaps be thought, that in reſpe& of the Perſons The Perſon: 


concernd in it, this was too high a Flight, and too bold an 
Attempt, and that the height and eminence of ſome perſons may 
exempt them from common Juſtice, and from the Power even 
of a Parliament. 


In anſwer to which, I would obſerve, that ſome Laws are 
more eſpecially levelld againſt the Higheſt Subje&s. 


By the Statute of I. r.c. 5. The King forbids that »u! haute 
homme, no High or Great Man, upon pain of grievous forfei- 
ture, diſturbElefions, but Eleftions ought-to be -free. 


The 'like 'may be obſerv'd in the Statute of W. 1. c.35. Des 


 bautes hommes, &C. 


And the greater the.Perſons are, if they are in-the rank of 
Subje&s, they "muſt be ſubje& to the King's Laws, and they 
are the more proper for the undertaking and encounter of - this 
-High- Court. 'It will not' be /mpar congreſſas. 


[ cited before, the Mirror of Fuſtices, Chap. x. Pag. 9. where 
it is ſaid, that Parliaments were ordained for to hear and deter- 
mine in-ſuch-wrongs, and. againſt ſuch Perſans,- eſpecially . againſt 
whom otherwiſe Common Right cannot be had. | 


1 will cite no' Hiſtorians to prove what hath been done in 
"Ahtient Times within this . very Kingdom , .of, this Nature 
againſt the” higheſt SubjeCts. 


' T will keep till within my own' Sphere,., and cite none, but 
Authorities ' in ' Law. "And ' ſo, keep my, ſelf in the way 
"that belongs to*me, and: fo' doing, I am under the ProteQion 
of this Court and of the Law, and may relye upon the per- 
formance of that Bleſſed Promiſe, . Ze will keep thee in all thy 
- Days, 

There muſt be no reſpe& of Perſons in doing Juſtice. , The 
great Judge of all the World gives it as a Rule, and himſelf 
gives the Example, God 7s noreſpetter of Perſons. 


The King was pleas'd to charge both Houſes, to make a fſtri&t 
and ?mpartziat Enquiry. 


f ſhall cite rwo Authorities in Law, that come to this 


oint. | 
P ' N +Fhe 


tOO great to 


Join, Earl of nd of a Perſon that did a 


Moreton, 
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The firit is in Cale of 4 farher and an Heir apparent too, 
ter ſucceed in the Crown, King Rz- 
chard the 1/t. in his Magna Curia, petiit fibi Fudicium fieri de 
Comite, Johanne fratre ſuo qui contra fidelitatem quam ez juraverat, 
Fedus contra eum cum inimico ſuo Rege PFrancie interat, That 
was the, Offence charg'd. ; 
It may poſſibly be Objz&ted that the King himſelf complain'd: 
True, but he complains to the proper Judicature : This proves 
their Power, 


Hunts Arguments for Biſhops, fo/. 80. 
But what did the High Court do upon that Complaint ? 


They pronounc'd a very ſevere Sentence, tho' it were but in 
the Nature of a mean proceſs to make him appear, and An- 
wer. | 


Seld. Tit, of Hon. fol, 507, The Lords Order or adjudge, 
that if John Earl of Moreton did not appear within 40 Days 


after Summons, Fudicaverunt Comitem Fohannem demeruiſſe Reg- 
nun, 


Let me remember you of a ſtronger and higher Caſe, and I 
have it out of an Author of the Law too. Crompt. Furiſd. of 
Courts in his Chapter of the Court of the King's Bench. 


In a Caſe of Corpus cum Cauſa. Whidden, one of the Judges 
of the Court, cited a Caſe that did happen in the time of 
Gaſcoign Ch. F. in the Reign of King -2Z. 4. Gaſcozgy commit- 
ted the Prince of Wales (who was afterwards our King Z. the 
57h.) to Priſon for endeavouring to take away a Priſoner from 
the. Bar of the King's Bench, and the Prince humbly ſubmitted 
_ went to Priſon, and the King hearing of it, commen- 

ed It, | | 


If the King's Bench, being an Inferior - Court to that high 
Court, might ſoar ſo high, how much more the higheſt Court 
of the Realm; where the King fits in the Exaltation of his 
Orb, and is in his greateſt Splendor > 


The King indeed is preſum'd in Law to be in this Court, 
which makes the ſtyle of its proceedings to be Coram Rege, and 
ſome of our Kings have been ſaid to have fate here. But the 
King 1s 10 his High Court of Parliament, per Eminentiam, as FX. 
ZZ. 8. one of the higheſt and moſt reſolute of our Kings, ſaid 
in the Caſe of Ferrers (whichl1 cited before ro another Point.) 
That he was informed-by his Judges, (who were all then pre- 


ſent) 


a8} 
ſeat) that he in no time ſtood fo high in his State Royal, as 
in the time of Parliament. Then if we conſider the Petſon 
whom the Ch. F. Gaſcrign Committed. He was a continuing 
ſettled, fixed Heir, and then Prince of Wales, whoſe Chair now 
ſtands Vacant in the Lord's Houſe in time of Parliament, 


_ afterwards this Prince. of Wales proved a Renowned 
ing. | | 


Neſcit Imperare qui neſcit obtemperare, The Sacred Scriptures 
tell us, that the 2Yeir differeth nothing from a Servant, 1 may 
ſay alſo from a SubjeCt, until the time appointed of the Pather, 
Git 4:15. 3-* 


| What would the Author of the Sermon preach'd before the 
Univerſity have ſaid in theſe Caſes that I have cited 2 


. He would have calld them Unwarrantable Proceedings, and 
Would have affirm'd that the Perſons thus proceeded againſt, 
w:r:re too ſacred to be touchd with ſach unhalbwed Hands. 
7 15 hach been the Bold Language from the Pulpit and the 
15, 1f the Title of the Book be true from a Cambr. Dr, 
C-litus Profeſſionis ſue, que nil niſi lene ſuadet & juſtum. 


and rhe Author- while he was guilty of groſs Flattery 
or: -he. one hand, was not afraid to run into the other Ex- 


tr 5, of ſpeaking Evil of Dignities, on the other hand, So called : 1; 
©. . :-: of the three Eſtates of the Realm, of the Reprefen- Geo Je 


ca: '. of the Great Body ( whereof he himſelf makes but a of Commons 


1 
% 


ſ7:4.4 inconſiderable Atome). 


call'd the Ho- 
nourable Houſe 


in the Perir. of 


We know from certain and undoubted Hiſtories of our _ rs 
. = . - - vw 
©\n, that in the time. of King Z. 8. greater Perſons in the jc ad 


A count of the Law than the Prince of Wales, and yet bur 
Su'-jects of the King have been brought to Tryal, and that be- 
fors Lords Commillioners; and however, in other Reſpets 
their Caſes might be very hard, yet it was never doubted 
but they were Subje& to the Law and Juſtice. 


Now to proceed to my ſecond Point, wherein I fhall be 
brief. v2. 


That however, the Matters Charged in the Attorney 24. Poinr. 


General's Information are not to be imputed to' the Defen- 
dant .in this Caſe: He being but the Miniſter or Mouth 


of the Houſe, and Acting only by their Order. 
He 
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He is frequently in the Parhiament Records ſiyled the Moarh 
of the Houſe whoſe Speaker he 1s. 


RE Mr. Zakewel! in his Treatiſe of Parliaments fo/, 200, a- 

r. Pryn E f 

Contra in his mong the Catalogue ol Speakers, begins with Pezrus de 

_— Mountf. whom he makes Speaker 44 7. 3. of the Houſe 

king of Commons, and he cites the Regiſter of St. 4bazs for 

Clear. it, Fol. 207, Where it is faid that Perrus de Mountford Vice 
fotins Communitatis conſented to - the Judgment of Baniſh- 
ment, of Adomar de PYalence Biſhop of Wincheſter, and. Sir 
Robert Cotton agrees with Mr. Zakewe!] in this Point. Mr. 
Pryn ins his Pretace tro Sir Kobert Cotton's Abr. is of an 
Opinion by: himſelf, that 2o?a Communitas fignifies the whole 
Baronage. ,.., But it apppears by the Body of , the 'Letter 
there written, that Communitas is diſtinguithed - from 'the 
Majores.. Sir , Sir Robert Cottons Abridgement 6 E. 3. fol. 
12, in the upper part, It. 1s faid, the Lords 'ard 'Great 
Men by the Mouth of Sir Henry Beaumont. 


; | Mr. Hakewell in | his aforeſaid Treatife, ſpeaking 'of Wi/- 
liam Truſſel, ſays, the Commons afwered by ' his Mouth. 
T3 © Þ . | | | | 


: 2. Rh. Numb. 16. Sir Robert Cotton's Abr. fol. 174. The 
Commons return their Anſwer to the King by Sir Fames 
Pickering their Speaker. 


17 R. 2: Numb. 17, Sir R. Cott. Abr.' 353."The King adviſing 
with the Commons, concerning a ' Peace 'with Prance, re- 
turn their Anſwer by Sir Fohn» Buſſey their Speaker. 


.. . Mr, Zakewell in his Book before cited,” fol. 205. 7 #7. 4. 
_ ays, , that Sir John Tiptofr, while he was "Speaker, ſigned" and 
ſealed the Deed of Entailing the Crown "with theſe*words, 


Nomine totins Commaunitatis. 


Mr. Elfng in his Treatiſe of Parliaments, fol. 125, "tells 
.us,, that what was ſpoken by the Speaker is entred in the Ro/ls, 
as ſpoken by the Commons. | 


-- But cake what is done , by the Defendant to+ be his pro- 
. per acting, yet . he ating only as a Miniſter and' Servant to 
.the, High Court of Parliament, by. the ordinary Rules of Law, 
in Caſes of Officers, he is not ſuable, nor any way puniſhable 
for it. 

This 
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This is Reſolved in ;the Counteſs of Rutland's Caſe 6 Rep. 54.and 
the ſame Caſe likewiſe Reported in. Moor's Rep. 765; Thatan 
Officer or Miniſter exccuting Proceſs which is erroneouſly awarded 
(as where a Capias is awarded\ againſt: a Peer.) the Officer is 
to beexcus'd ; for he muſt nor diſpute the Authority of the Court, 
but obey- And 1n that Caſerthe Secondaries of the Counter, and the 
Serjeants in Lopdoz were excus'd and held not guilty .ofany offence. 

So in the Caſe of the Marſhelſea, 10 Rep. 76. Where the di- 
RinQtion 1s, If rhe Court have a Juriſdiction, the Officer is excus'd 
chough the Proceſs be Erroneous. Quz juſſu Fudicis aliquod fecerit, 
non videtur dolo malo feciſſe quia parere neceſſe eft. | 

Keilwey 99. a Med. by Brudnel, and the Lord Dier in Trewin- 
nard's Caſe fo. 60. b Where a Writ of Priviledge in caſe of a Par- 
liament-man Arrelted, is granted, where it ought nor to'be ; and 
the Sheriff by virtue of that Writ diſcharged the'perion Arreſted. 
Yet the Sheriff (faith that Caſe )- is not chargeable in an AfQti- 
on for this : Parere meceſſe et, What that neceſfity 'is we may ſee 
in that Caſe of Trewinnard, Dier fo. 61. a M:d. if the Sheriff re-: 
fuſe to execute the Writ. MONDE Vs <> ©1i3 

And as a fair warning to Sheriffs, and. other Officers not to 
reſiſt or diſobey. the Commands and Orders of the. Houſe of Com- 
mons, the Lord Dzer mentions: what'puniſhment was infiited: 
upon the Sheriffs of Loxaoz, in the Caſe of Geo. Ferrers. | 

They were committed to the Tower for their contempt in not 
letting a Parliament-man taken in Execution, to go at-large, when 
rhe Serjeant at Arms of the Houſe of Commons 'came for him 
without a Writ, wm 217-4: 208 Fc 

Nay the Lord Der ſays,, in the latter end: of that Caſe of 
Trewinnard, that if the Parliament err'd (he ſpeaks/it of the Houfe 
of Commons) yet there is no default in the Sheriff. | 

When the late King being in Perſon'in the Houſe of Commons, 
and fitting in the Speaker's Chair, ask'd.the then Speaker, Whe- 
ther certain Members, whom .the King named, were then'in'the 
Houſe. The Speaker anſwer'd readily, and wiſely, 'and' with a 
good preſentneſs of mind (which -arole from the Genius of 'that 
Houſe) That he had neither Eyes to ſee,'\nor Tongue to ſpeak, but as 
the Houſe was pleaſed to direct him. OO nn 


- MI. POINT. As tothe laſt Point ;: That for matters doneim 
of by the Parliament (as the matters in our Caſe are)-neither the: 
Kzneg's-Bench, nor any other Court, but the Court:of Parhament 
it ſelf, can' by Law rake Cognizance of -it.. This «the great Point: 

of the Caſe. of . ' £3 10D 3:902! 
I ſhall firſt offer to prove it by Reaſons, and''thenT ſhalliback 
and enforce thoſe Reaſons by many Authorities, - and thoſe:of the 
higheſt {ort. bh | | DTS DIS 7 1G IT Sf 
1, Reaſon. The Parliament gives Lew to this Court ' of the Kznp s- 
Beneh, and toall other Courts of the Kingdom ; and. therefoteur'1s 
abſurd and prepoſterous that it-ſhould. receive Law' from. it, and be 

{abjeQ to it. The greater is not in wir the leſs.: .* _ 
2. The 


Se0181 ; 
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2, The Parliament is the immediate Court for Examining-the 
Judgments of the Court of Kzng's-Bexch, and if they be erroneous; 
they reverſe them ; and if this Court ſhould againft Law take up- 
on them to proceed in this Cauſe, and give Judgment, the Par- 
lament, when itMeets,no doubt,will ſet it afide as Erroneous : And 
no Man does in the leaſt doubt but they have power to do it, arid 
there is as little doubt but they will do it ; therefore it is wholly 
in vain for this Court to take Cognizance of it; and it cannot be 
revers'd elſewhere, it being in a matter of Juriſdiction. - See the 
Statute of 27 Eliz.c. 8. The Preamble reciting; that Erroneous 
Judgments givenin the K7zag's-Bench are only to be. reform'd by 


rlac.s, r. The th High Court of Parliament ; which Court of Parliament was 


like words. 


not in'thoſe days ſo often holden, as in Ancient time it had been : 
Neither yet in reſpect of the greater Afﬀairs of the Realm could 
they well be confider'd of and determin'd.in Parliatftient, &sc. 

There is an Exception of Errors that concern'd the -Jurifdi&tion 
of the Kzng's-Bench ; thoſe remain as before ; and in the Errors 
that are reterr*d to the Judges of the Common-Pleas 2nd Barons of 
the Exchequer, by 27 Eliz.c, 8.the Juriſdictionof the Parliament is 
to Examine them, &c. 

3. This Court, as all the Courts of Common-Law, Judge only 
by the ordinary Rules ot the Common-Law. But, the proceed- 
ings of Parliament are by quite another Rule. "Fhe matters in 
Parliament are to be diſcufs'd and determin'd by the Cuſtom and 
Uſage of Parliament, and the Courſe of Parliament ; and neither 
by the Civil, nor the Common-Law, uſed in'other Courts. 

4. The Judges of this, and of the other Courts of Common-Law 
in Weſtminſter, are but Aſſiſtants and Attendants to the High 
Court of Parliament: And ſhall the Afſiftants judge of their Supe- 
riors ! ET CNIENS 
5. The High Court of Parliament is the dernicr reſort, and this 
is generally affirm'd and held.; but it is not the laft, if what 
they do may. yet again be examin'd and controfl'd.- F117 

6.. The Parliament is of- an abſolute and unlimited power it 
things Temporal within this Nation. 

I ſhall now proceed to Authorities that are full to this Point, 
and do ſecond and back thoſe.Reaſons that IT have offer'd ; whereir 


| T ſhall notobſerve any method by reducing or ranking of them un- 


der. theſe Reaſons that I have offer'd, becauſe ſome of the Autho- 

rittes juſtifie ſeveral of theſe Reaſons, all at once. 
_ Fhatthe Parliament hath the higheſt and moſt ſacred Autho- 
rity of any Court ; that it hath an abſolute power ; that itis the 
higheſt Court in the Realm, is acknowledged by our-meft Lear- 
ned-and graveſt:Writers, and Hiſtorians; for I wouldinot wholly 
omit them;though I do not need them 5- but T rehe only,and pat alÞ 
the ſtreſs of my proofs and arguments upon my Authorities in Law. 
 Cambien intns|Brirannia,Summam & /dtroſantFan Abthoritatem 
habet Parliamentam, Knighton, de eventibes Anglie}, 'r; fo. 268r- 
col. 1,2. Hecalls it the Higheſt Court of the Realm. ' $0 it ifcall'd 
in Trewinnard's Cale in Ditr 60, 61. Sr. Thomas Smith in his 
| Com- 
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Commorn-Wealth of Exgland 1.2. c.2. fo.50,g5t. In Comitits Parlia- 
mentariis poſits eft omnis abſolute poteſtatis vis. | 
+ Sir R. Cotton in his Poſthama edit. at Lond. pag. 345. cited by 
Mr. Pryz 1n his Preface to Sir Robert Cottoxys Abr. Parlia- 
ment coxt70lls all Inferior Courts, and all Cauſes of difficulty ; rum 
aliqua dubitatio emergit, referr it to the Parliament. 
.- To ſhew their power and juriſdition upon Etrorteous proceed- 
ings in other Courts, by authorities in Law, which confirms one 
of my Reaſons. | 
In Trewinnard's caſe, it is faid, that though rhe Parliament erre, 
it is not reverſible in any other Court : This is ſpoken in a caſe 
where the then occaſion was upon a Judgrenr given, only by the 
Houſe of Commons, tn a caſe of Priviledge. | 
- Apreeable to this is 2 «Eg f0.46. Br. Abr. tit. Error. plac.65. in 
the latter end of that caſe; and 7 H. 6. Br. Abr. tir. Error. plac. 68. 
by Corteſmore, and r H.7.f0.19.Br.Error. plac.137. Errorid Parlia- 
ment ſhall be revers'd in Parhametit, & non aliter; for there 1s 
ot an higher Court. 1 H. 7. to. 19, 20. By all the Fudpes itt the Ex- 
chequer-Chamber for a Judgment tn the Kzng's-Bench, Etror nitift 
be ſued in Parliament; and as the Parliament ſhalt corre rtic 
Judgments, © they are to correCt the Jadges that give corrape. 
and diſhoneſt Judgments. Theſe are the words and the opinions 
of the Lord chief Juſtice Yangha# in his Reports fo. 1 39. in - By: 
ſhel's caſe. Such, ſays he, in all ages have beencomplained of to the 
King in the Star-Chamber, (which is a Court now diffoly'd by Par- 
liament} or to the Parliament. He there mentions many Judges; 
thoſe 44. that were hang'd in King 4/f#ed's tithe before the 
Conqueſt, for corrupt judgments; and thoſe in the time of E. #. 
E. 3. and R, 2. for their pernicions tefolntions : 'He vouches the 
Journals of Parliament, and inſtances in the Judgment of > Han 
in the laſt King's time, and the particular Judges impeach'd. . 
Sir E. C. in his 12 Rep. fol. 64. the words are ſpoken by Sir E.C. 
but (as thar Rep. ſays) with the clear confent of all the Judges. 
The Kijng hath his Court, that is to fay, itt the Upper Honſe of 
Parliament, in which he with his Lords « the Suprenze Fudge over 
all other Fndges. For if Error be in the Common-Pleas that may be 
revers d in the King*s-Bench ; and if the Coart of King"s-Bench erre, 
that may be vevers'd in the Opper Houſe of Parliament, by the King 
with the aſſent of the Lords. | | 
Now though this is ſpoken of the Lords Hooſe only, yet it muſt 
be again remembred that the Parliament (asI prov'd before) is one 
entire Body,andthat their power inthe right of it is enitire,though as 
to the excreife of it, it is diftribured into parts, arid is divided; 
Nor can the Honſe of Loris exercife any power as an Houfs of Par- 
liament, or as a Court for Errors , without the Houfeof Commons 
be in being at the fame time. Borh' Houfes muſt be Prorogu'F to- 
ether, and Diſſolv'd together; like the Twins of Hippocrates, 
they live and dic togerher, and the one carinot be in being, without 


he orher alto; at the ſametime be, im being £00. 
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"20 If 408; Matters of difficulty were heretofore uſually Ad- 
journ'd to Parliament ; but ({ays he) 'tis now diſuſed. | | 
 And- 2. I»f. 599. Courts at variance, properly complain to 
the Parliament. . - LS | 
4. Inſt. Tn the Chapter of the Court of the Kjngs-Bench, Errors 
in the Kzzgs-Bexch, in matters that concern their Juriſdiction, and 
other Caſes there excepted in the Act of 27 Eliz. Cap. 8. cannot 
be Revers'd but-in the High Court of Parliament. | 

4. Inſt, Fol. 67. There is a Court EreCted by the Statute of 14. 
E. 3. Cap. 5. Stat. 2. For reareſs of delays of Judgments in the 
Kings great Courts, conliſting of a Prelate, Two Earls, and Two: 
Barons, to «be choſen in Parliament by that Statute. If the Caſe 
before them be 1o difficult, that it may not well be determin'd 
without aſſent of the Parliament, (it does not ſay by the Houſe 
of Lords only) then ſhall the tenor of the Record be brought by. 
the ſaid Prelate, Earls and Barons, into the next Parliament, and 
there a final Judgment ſhall be given. 

Sz obſcurum & difficile ſit Fudicium, ponantur judicia in reſpetiu 
uſq; magnam curiam. Rot. Parl. 14 E. 3. Num. ult. Sir Jeffery 
Stapton's Cale. | | 

25 E. 3. Cap. 2. The Chapter of Treaſon in the 2. 1ſt. Fol. 21. 
The Judge or Court in ſome Caſes, is to forbear going to Judg- 
ment. till the Cauſe be ſhewed before the King and his Parliament, 
whether it ought. to be judged Treaſon or nor. 

That this Court proceeds by the ordinary Rules of the Com-. 


" mon-Law ; but that High Court of..Parliament proceeds not by 


that Law, but by a Law peculiar to that High Court,which is called 
Lex &: Conſuetudo Parliamenti, and conſiſts in the Cuſtoms, Uſa- 
ges, and Courſe of Parliament ; and therefore, this Court, nor no 
other inferior Court, can, for this very Reaſon, judge or determine 
of what 1s done in Parliament, or by the Parliament. 

If this Court ſhould take upon it to proceed in ſuch caſes, it 
would juſtly be faid of it as a thing very irregular. Metirs ſe 
quemq; ſuo modulo, ac pede, verum eſt. | 
- Sir Rob. Cott. Abr. 20. R. 2. nu. 14, 15. 

Sir Tho: Haxey delivered a Bill to the Commons in Parliament, 
for the honour and profit of the King, and of all the Realm, 
complaining of the outragious Expences of . the Kings Houſe, and 
namely of Biſhops and Ladies, 
- Here the Camb. Dr. I have before mention'd, would take oc- 
cafion again to complain of the ſaucineſs of this Bill: 

K. R. 2. was oftended - with th: Commons for preferring this 
Bill co the King; for it ſeems they had entertain'd this: Information. 
from a particular hand, (as was done in our Caſe from; Dgngerfield) 
and they proceeded upon it. ga RE: 

K+ R. 2. {aid it was an offence againſt his Dignity and Liberty, 
and {aid he would be free therein. 

And Sir John Buſſey, the. Speaker to the Parliament (as that Roll. 
of Parliament calls him): is charg'd to declare the Name of him. 
who Exhibited that Bill. | 


PF (53) 
By this, it appears the King could not take notice of what was 
done in the Commons-Houſe, or deliver'd to them, but by the 
Houſe it ſelf, and that is one of the Laws and Cuſtoms of Parlia- 
ment ; and yet, no doubt but it was well known to every Member 
of that Houſe, and yet it came not to the Kings knowledge. | 

Ns. 16. The Commons deliver'd to the King the Name of the 
Exhibiter, which was Sir-Tho. Haxey. 

Ns. 17. The Commons afterwards came, and ſubmitted them- 
_ to the King, and crav'd Pardon, and the King excus'd 
them. 

Nu. 2}. Sir Tho. Haxey was adjudg'd by Parliament to die as 
a Traitor. The King was offended, the Commons forſook the 
Exhibiter, and ſubmitted, and the Lords adjudge him guilty of 
Treaſon. This ſeems to be a ſtrong Caſe againſt the Liberty and 
the Privilege of the Houſe of Commons , (but it ſeems ſtrange 
how it ſhould be made Treaſon ;) butit is ſtranger ; eſpecially, if 
it be ſuppos'd this Sir Tho. Haxey was a Member of the Houſe, 
one would have thought he ſhould have been under a protetion 
and ſpecial privilege. But I take him to be no Member, for he is 
afterwards calPd Sir Tho. Haxey, Clerk ; and Graduates in the 
Univerſity, and thoſe in Orders, were uſually dignified with the 
addition of Sir; and it is not yet quite out 'of uſe in "the Uni- 
verlity. 

I find by Mr. Pryz, in his Plea for the Lords, Fol. 345. that 
in the next Kings Reign, H. 4. the Commons exhibited a Petition 
on che behalf of Sir Tho. Haxey, (for he was not Executed, the 

Archbil;:p of Canterbury took him into his Proteftion, being a 

Clerz-:man ;) and the Commons in their Petition affirm, thar the 

Jud=:inenr againſt Sir Tho. Haxey, for delivering in this Bull to the 

Commons in Parliament, was againft Right, and the Courſe that 

had been {ed before in Parliament, in deltrution of the Cu/foms 

of the Commons. 


Here note, That the Right and Conrſe of Parliament, and the = Pryn. ibid, 


Cn/foms of the Commons, are mentian'd as Synonymes. 

Upon this Petition of the Commons, the Judgment 15 adjudg'd 
tobe null and void. | | 
- But this could be adjudg'd no where but in Parliament, for it 
concern'd the Right and Privilege, and the Cuſtoms and Courſe 
of the Parliament. _ 
' x H. 4. N«.91. In Sir Rob. Cott. Abr. the Record ſays, Sir Tho. 
Haxey, Clerk, Pardon'd, and the Judgment revers'd, and he re- 
ſtoi'd to all. 
| This Caſe, in very many Circumſtances, ſuits withthe Caſe of 
Dangerfield, and in many, with our preſent Caſe. Ours is.1n the 
Caſe of an Heir apparent or preſumptive. But a greater than the 
Heir is here, in this Caſe of Sir Tho. Haxey, namely, the then 
King himlelt. | 

But I cite it, principally to prove one of my Reaſons. and Ar- 
Syments to the third point, namely, rhat there are Rights and 
Cuitoms that are peculiar to the High Court of Parliament ; _ 
P that 
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that there is a Law called the Courſe of Parliaments, and it may 
be obſerv'd, that the Cuſtoms of the Commons are the Law and 
Courſe of Parliament. 

Concurring with one obſervation that T made out of this Caſe, 
that one of the Laws or Cuſtoms of Parliament, is, That no Mem- 
ber is to publiſh at the Court, or elſewhere abroad, what is done 
in the Houſe of Commons, but it ought to proceed from the Houſe 
it ſelf, and no other, (which is another Argumeat, to prove that no 
other inferior Court can enquire into, or hear or determine of their 
doings) for no notice can be taken of what they do, unleſs it come 
by their own Relation and Diſcovery. 

That, I ſay, which concurrs with this, 15 another Roll of Parlia- 
ment of that noble King # 4. viz. 2 H. 4. Nu. 11. The Com- 
mons require, that is, requeſt the King, rhat he would not give 
an ear to any untrue reports of the Commons-Houle, until the time 
might try the ſame; and that time is when the Commons apply to 
the Kinghin it, and not before. Whereunto the Kzng granted; which 
allows it to be the Law and Courſe of the Parliameat. 

4. Inſt. Fol. 15. Every Court of Juſtice ({ays Sir E. C.) hath 
Rules and Cuſtoms for its dire&tion. So the High Court of Par- 
liament, de ſuis propriis legibus & conſuetudinibus conſitit. 

Again, Sir E.C. in his ſele& Caſes, Printed 1677. Fol. 63. 

Note ({ays he) the Privilege, Order, or Cuſtom of Parliament, 
cither of the Upper Houſe, or of - the: Houſe of Commons, be- 
longs to the determination only of the Court of Parliamen:. | 

And there he cites two Precedents for it. 

The Firſt that of 27 Z. 6. in the Controverſy between the Earls 
of Arandel and Devoniſhire, for Precedency : jThe King, by ad- 
vice of the Lords, referr'd it to the Judges to examine and to re- 
port ; not finally to determine as Judges of the Caſe, but as Afſi- 
ſants to the Lords. 

The Judges anſwer'd, That it was 4 matter of Parliament, and 
belong'd to the King and the Lords to determine. 

One would think this were a ſtrange anſwer of the Judges, to 
deny their advice; Were they not Affiſtants to the Lords in 
matters of Law ? | | 

The true reaſon of their declining to give their Advice, is, 
It was a Caſe above them, and not to be, determined by the 
ordinary Rules of Law, and therefore out of their element. 
Que ſupra nos, nihil ad nos; Therefore their anſwer was, Thar it 
was a matter of Parliament, and belong'd to the King and Lords, 
but not to the Judges. 

This 1s a Reſolution of all the Judges in the very point ; though 
this particular Cafe concern'd only the-Lords, being a matter of 
 rhoiptagy: between Two Lords ; yet, as I have prov'd, the Par- 

1ament 1s one entire Body, and are mutually concerned 1a their 
powers and privileges. 

The other Caſe mentioned by Sir E. C, is that of Tho. Thorp, 
the Speaker of the Commons, 31 H. 6. taken in execution at the 
{uit of the Duke of York, during the receſs of the Parliament. - 

| We 
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bo aa it at large in the Parliament Roll of 31 H.6. #w. 25,26, 
27, 20. 

The Comnwns, at the opening of the next Seſſion of Parlia- 
_ requeſt the King and Lords, to reſtore their Speaker to 
them. : 

The Judges being demanded of their Counſel therein ; (Note, 
it was nothing but their Advice ask'd.) It was after mature delibe- 
ration, they anſwered, It was not their part to judge of the Parlia- 1. pron, in 
ment, which may judge of the Law. Note, the reaſon to judge of #s Plefor the 
the Law, ſignifies they are the Supream Court to judge what is — * ol 
Law, and what is not. And to judge of the Law, likewiſe ſigni- memorable 
fies, that they can judge whether a Law be good or not; in £9 957 197 
order to Approve of it, and to EnaCt it, or to Repeal a Law. Ch. Baron, 

This is 1a a Caſe that concern'd the privilege of the Commons 
and their Speaker ;and yet they ſay, that judging in this Caſe were 
to judge of the Parliament: This intimates too,that the Parliament 
judges by other Rules than thoſe of the Common-Law. And 
"tis the Common-Law is the proper Element of the Judges of 
the Courts of Weſtminſter-Hal. } 

This 1s a ſecond Reſolution of all the Judges in the very point. A ſecond Re- 

Mr. Hakewel, in his Treatiſe of the manner of Enatting Laws in ogy Ag in 
Parliament, Fol. 125, reports this Caſe of Thorp at large. the point. 

It is time now tocome to higher Authorities, that 1s, to Reſo- 
lutions of Parlzamert in this point. | 

And firſt, the Reſolution of the Houſe of Commons in main- 
tenance of their own Right, or at leaſt a claim of their Right ; 

I have it out of an Author that is very far from being a friend to 4 Froteftarion 
the Houſe of Commons; and 'tis a Clergy-max too. I mean of = Con 
Dr. Heylin, in the Life of Archbiſhop Laud, Fol. 89. He reports, AS 
that the Houſe of Commons made a Proteſtation in 1621. againſt all on than - 
Impeachments, other than in the Houſe, for any thing there ſaid or ** #4 
done. 

Let me preſent you with the like claim made by the Lords,.7he lite Clain 
which ſzems to run ſomething in the form of an old Act of of we Las 
Parliament. | cD | by AR, 

In Sir Rob. Cott. Abr. 11 R.2. 2. 7. In that Parliament, all the 
Lords, as well Spiritual as Temporal ; being preſent, claimed rheir 
Liberties and Franchiſes ; viz. That all weighty matters in the ſame ' 
Parliament, which ſhould be afterwards moved, touching the 
Peers of the Land, ought to be determin'd, judged, and diſcuſſed 
by the Courſe of the Parliament , and not by the Civil Law ; zor 
yet by the common Laws of the Land, uſed in other more Courts of the 
Realm. Ty 

The which Claim and Liberties the King moſt willingly allow'd 
and granted thereto in full Parliament fays that Roll. | 

Now, as I have before prov'd, the Liberties and Franchiſes of 
the Parliament, in the right of them, are entire, anddue to both 
Houſes, for both make up the Parliament. | 

Mr. Seld, in his Title of Honour, Fol. ſays, That a thing 
granted in full Parliament, ſignifies an Act of Parliament. "2 
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Now for an AQ of Parliament full in the point, and then I 
can go no higher. i to | | 

It was in the Caſe of Richard Strode, one of the Burgeſlcs for 
Plympton in Devonſhire, in the Parliament of 4 H. 8. for agrecing 
with the Commons Houſe, in- putting out Bills (as it 15 reported 
there) which ſeems to reſemble the Printing or Publiſhing, men- 
tion'd in our Caſe. Thoſe Bills ſo put out were againſt the Abules 
of theTinners,who were a great and numerous Body of men ; who 
by theſe Bills took themſelves to be ſcandalized and {landered. 

After the Parliament was riſen , this Richard Strode for what 
he had ſo done in Parliament, was preſented and found guilty in 
the Strannary-Conrts, and condemn'd to forfeit 40.1. (4 moderate 
fine.) He was for this impriſon'd in a Dungeon, within a Caſtle, 
and fed with Bread and Water. 

When the Parliament met again, he Petition'd the Parliament for 
remedy, and that the Judemerts had againſt him azd the Executions 
might be made vozd ; which was done accorcingly by AG of Parlia- 
ment. 

And it was further Enated, That al! Suits, Accuſations, Con- 
demnations,Executions, Fines, Amerciaments,Puniſhments, paſs'd or 
had, or thereafter to be paſs'd or had, upon the ſaid Srrode, and to 
every other perſon,that was iz that Parliament(thus far it is a private 
and particularA&)but the reaſon of this,and the Juſtice of it extends 
to all like Caſes ; but then it goes farther, Or that of any Parliament 
hereafter (hall be ; for any Bill, ſpeaking, reaſoning, or declaring of 
any matter concerning the Parliament, to: be communed or trea- 
ted of (theſe are very large and general words) be utterly woid, 
and of none cffe&. And it goes farther yet, And that any perſon 


' vexed or, troubled, or otherwiſe charged for any Cauſe, as afore- 
..faid ; ſhall have an A107 of the Caſe,againſt every perſon ſo vexing 
contrary to this Ordinance , and recover treble damages and coſts. 


Here now is an AQtion given againſt one, for what they ſhall 


_ doina courſe of Juſtice. But it is becauſe it is ſuing in an inferior 
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Court that has no juriſdiction in the matter. This A& takes a- 
way all juriſdiction 1n ſuch Parliament Caſes, from all other 
Courts. I know that in the Caſe of Dexz:ll Hollis (afterwards the 
Lord Hols) Mr. Seld. and others, 3 Car. 1. the Judges being 
conſulted upon ſome Queſtions propounded, Ref. That that Act 
of Strode's, was a particular Act, andextended to Strode only ; and 
no doubt it was a particular Act in a great part of it, and in 
that part extended to Szrode only. 

But if the Judges meant that no part of that Act was a general 
Law, then 1 muſt crave leave to ſay, - x. That their opinion was 
extrajudicial ; it was delivered upon, their being conſulted with 
about Queſtions propounded to them, and therefore hath not that 
weight. And I miſt take the liberty to appeal to the very words 
of the Statute it ſelf, and 'to'any man of reaſon, and honeſty, to 
uſe. his reaſon aright, that ſhall read them; and I muſt offer ſome 
reaſons againſt their opinion, and cite Tome good Authority in that 
point, and then leave itto this Court to judge of it. FE 

The 
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The words, and perſons, and time mention'd in the latter part 
of that ACt, are general. | 

It ſpeaks indeed, firſt of S:rode in particular ; but then it hath 
theſe words (every other perſon.) 

It mentions that Parliament in particular ; but ther; it proceeds 
to ſpeak of (any Parliament that there-after ſhall be) Then the 
things alſo are general that the Act extends to, not onely to indem- 
nifie Szrode, for what he had ſaid, or done in parliament ; but then 
the Indemaity extends to every other perſon, for any Bill,Speaking, 
Reaſoning, or Declaring of any matter concerning the Parliament. 

The words of the Royal Aſent to this Bill, are ſuch as are con- 
ſtantly uſed, only to general Ats,viz. Le Roy went; whereas to a 
particular Act, the Royal Anſwer is, Soit droit fait al parties. 

And this Att of 4 H. 8. 1s enrolled as general Acts uſe to be. 
But a private or particular AC 1s always fil'd, but never enroll'd; 
for this latter diſtinCtion we ſhall find it in the Caſe 33 #. 6. fol. 
17, 18. for authority 1n this queſtion, Sir E. C. in his 4th. Inte. 
_ 1 7 holds this Act of 4 H.8. in the latter part of it to be a gene- 
ral Act. 

It is indeed commonly ſaid Boxi Fudicis eft ampliare juriſdiftio- 
new, Burt I take that to be better advice which was given by the 
Lord Chancellor, (Sir Francis Bacon,) to Mr. ſuſtice Hutton, upon 
the ſwearing him one of the Judges of the Court of Common-Pleas ; 
That he would take care to contain the juriſdiction of the Court 
within the ancient Mere-Stozes without removing the Mark. 

I find but one Reſolution 1n all our Books, that I can meet with, 
that ſeems to make againſt us in this point, and maintains a juriſ- 
diction in this Court, tor a Miſdemeanor, or Conſpiracy ſuppos'd to 
be done by ſome particular Members of the Houſe of Commons, 
in the Houſe 1n time of Parhament. Ir is reported by Mr. Juſtice 
Croke in his Reports of the time of King Charles, fol. x81, bur it 
is more fully reported in'a late Book, entitled Memorials of the 
Engliſh Affairs, ſet out by a Learned Lawyer, and the Son of a 
Judge; and it is the Caſe that I lightly touch'd upon but now; 
that of Mr. Holls, Seldex, &Cc. 


The offence charg'd upon Mr. Denzill Hollis (who was after- S** Ruſby. 


wards the Lord Hollis,) Mr. Selden, Sir John Elliot, Sir John Ho- 
bart and divers other Parliament-men, was for a force uſed upon the 
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then Speaker, Sir John Finth (afterwards Lord Keeper) in keep- 2g. 44- 


ing him in the Speaker's Chair againſt his will, when he wouid 
have left it ; and preſſing him to put a queſtion, which the King had 
forbidden him to put. 13 
For this ſuppoſed offence, after'the Parliament was Diſſolv'd , 
theſe Parliament-men were firſt convened before the Council, where 
they: refus'd to anſwer the Charge, it being for matters done in 
Parliament. | 
Then the Judges had Queſtions propounded to them, to which 
they gave their reſolutions, ths for things done, not in a Parliamen- 
tary way, a Parliament-man may be puniſhed.-after the Parhament 
| 1s 
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7n Trewin- 
nard's Caſe is 
called the Fuig- 
ment of the moſt 
bigh Court of 
Parliament. 

If it had been 
clear that ;h2 
King's-Bench 
could have pu- 
niſhed it, they 
would bave 
b-oun with it 
there, but they 
try'd the Coun- 
ci) and the Star- 
Chamber fr/t, 


(53 ) 


is ended, if he be not puniſhed in Parliament ; otherwiſe as J. 
Croke, ſaid, There would be a failure of Juſtice, but; that regularly 
he cannot be compell'd out of Parliament to anſwer things done in 4 
Parliament in a Parliamentary courſe. | 

This Anſwer ſeems to be very oracular, for it reſolves that a 
Parliament-man ſhall not Anſwer for things done 1n Parliament ina 
Parliamentary courſe. IF it be done in a Parliamentary courſe, 
what occaſion can there be to anſwer for it ? But who ſhall judge 
what is a Parliamentary courſe, but a Parliament? not Judges 
of the Common-Law ; for the Parliamentary courſe differs from the 
Rules of the Common-Law. 

But they refuſing to anſwer at the Council-Board, were commit- 
ted cloſe Priſoners to the T ower. | 

After this Sir Robert Heath, the King's Attorney,preferr'd an In- 
formation in the Star-Chamber againſt them , that was not pro- 
ceeded in. The Lord Keeper was under difficulties about it, ſays, 
the Author. The Judges of the Kzzg's-Bench were to conſulr-with 
the reſt of the Judges in granting a Habeas Corps for bailing the 
Priſoners. The reſt of the Judges would hear arguments,10 it was put 
off, and delay*d, (zs our Author reports it.) At laſt an Information 
was exhibited againſt them in the Kzng's-Bench. The Defendants 
pleaded to the juriſdiction of the Court ; their plea was over-rul'd, 
and they refuſing to plead over, judgment was entred by nhl d:- 
cit, and they fined and impriſon'd. | 

Mr. J. Croke, at the latter end of thoſe Reports gives this fur- 
ther account of that Caſe, that afterwards in the Parliament 
17 Car. 1. It was Reſolv'd by the Houſe of Commons, that thoſe Par- 
liament-mnen ſhould have a recompence for their damages ſ{uſtain'd 
for the ſervices to the Commonwealth in the Parliament, 3 Car.1. 
If a Judge hath thought fit to report this, it may be as fit for me 
to mention it.i take that to be the firſt precedent or reſolution given 
in any caſe for whar was done 1n Parliament, and it ſtands alone ; 
I have heard of none ſince that neither. It ſeems to be directly 
againſt the proviſion made by it ; it is clearly within the Equity and 
Reaſon of it, Strode's AQt. I wiſh I could not ſay that even thoſe 
times of 3 Car. 1. were not full of trouble. It appears much by 
the difficulty the Judges jeew'd to be at in the proceedings of that 
Caſe ; this detratts much from that veneration, that otherwile 1s 
juſtly due to a Reſolution ſo folema as that of all theJudges. 

The Lord Chaacellor Bacoz in his profound. Book of the 
Advancement of Learning, diſlikes all Precedents that #afte of the 
times; and adviſes that Precedents ſhould be deriv'd from good 
and moderate Times. 

The only reaſon that T find given for that proceeding in the 


caſe of Denz:ll Hollis, is that given by Mr. J.Croke, viz. That other- 
wiſe there would be a failure of Juſtice. 


This reaſon muſt be grounded either \upon the Infrequepecy of 
Parhaments, or upon an opinion that Parliaments will be partial 
in Caſes of their own Members. | 

As 


TP. 


As to the arti of theſe (the long intervals between Parliaments, ) 
This under tavour ought to be no reaſon, eſpecially to come from 
a Judges's mouth, (I have a great honour tor the memory of that 
Reverend Judge) who muſt needs know, and ought to aſſert it, 
That by the Law, Parliaments ought to be very frequent, and 
Judges ought to take part with the Law, and to maintain it. 

Before the Conqueſt (as 'tis untruly call'd) by the Law, Par- 
liaments were to be held twice a year, as appears by King Edzar's 
Laws, C. 5. in Lamb. de priſcis. &c. | | 

And the Mirror of Juſtice c. 1. Se&. 3. tells us that King Alfred 
ordain'd for a perpetual Uſage; that twice in the year, (and if need 
were) oftner. The Seniors or Earls ſhould afſemble themſelves 
at London, to ſpeak their minds: 

- And ?*tis reckon'd among the Abaſtons (as they are there term'd) 


of the Common-Law ; That whereas Parliaments ought to be twice. 


in the year for the ſalvation of the Souls of Treſpaſſers (and art 
London too) that they are there but very ſeldom, and at the plea- 
ſure of the King, for Subſidies and ColleQtions of treaſure, 


- And by the Statute of 4 E.3.c. 14. Parliaments ought to be once 


a year, and oftcer (if need be) I have heard a Civilian in the 
Houſe of Commons give this conſtruction to that ſhort AR, thar 
the words { If need be) ſhould referr to the Parliaments being 
(once a year) aſwell as to the words (and oftner) and I never heard 
that any man was of that opinion but himſelt ; but T remember 
he himſelf laught when he ſpoke it, but he was more laught at for 
that ridiculous expoſition. And ſhould that ſepſe be put upon it, 


it would make the Law a very ridiculous thing indeed, for then: 


the ſhort of it would be this; That we ſhould have a Parliament 
when there is need, 

But to refute that fancy, there is another Statute of the ſame 
King's time, namely, 36 E. 3. c. 10. which ſays, that for redreſs 
of divers miſchiefs and grievances, which daily happen, its ac- 
corded that a Parliament ſhall be holden every year without any 
ſuch reſtriction (If need be.) | 

And by the AQ of 16 Car. 2.c. 1. Theſe Acts are declared to 
be in force. And farther, itis Declared and Enatted, That the 
holding of Parliaments ſhall not be diſcontinued above three years 
at the moſt. co 

Now how can any man fay in Dcfiance of theſe Laws ; 
That there can be any long diſcontinuance of Parliameats ? 
His now Majeſty has been pleaſed graciouſly ro declare 
his Reſolution often to. meet his People in Parliaments , 
and in the word of a- King there is power.' ' Nay , we have. 
the King's Oath for it, -for he is ſworn to obſerve the Law; 
And eadem preſumitur eſſe mens Regis que legis; And it 1s an 
high preſumption for any man to think, or ſay otherwiſe. 

For that. other- ground of that reaſon given by Mr. Juſtice 
Croke, viz. That there would be a failure of Juſtice, if offen- 
ces committed in Parliament, were not puniſhable 1n the RE. 

ench« 


King Charles 


the Second, 
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Bench ; namely, becauſe Parliaments will be partial in Caſes of 
their own Members. This carries with it a very high refleQion 
upon that great and ſolemn Aſſembly, to entertain a thought fo 
mean, and ſo diſhonourable of the Supreme Court of the Na- 
tion, that the Court which is to Correct the Errors of all other 
Courts, and is the laſt reſort of the Nation, that they ſhould be 
guilty of Injuſtice and Partiality. | 

No Man that is a lover of his Country, or a friend to his own 
true and honeſt Intereſt, will harbour a diſhonourable thought of 
that great Aſſembly. 

I am apter to think, that the reporter of that Caſe did miſtake, 
when he charg'd that worthy and reverend Judge, Mer. Juſt. 
Croke, with the offering of that for a Reaſon. 

I find the moſtReverend of our Judges ſpeaking with the greateſt 
Reverence of that Supreme Court. | 

Beſides, the Learned Lord Chief Juſtice Sir Edw. Coke, who 
often expreſles his great veneration for them, 

Hear what the Ch. Juſt. Brook, and Juſt. Saupders, ſay of that 
Aſlembly in Plowd.Commezt. 1n the Caſe of Hill and Grange, Fo.175. 
a. towards the lower end of that Folio, Injuſtice (lay they) may 
not be preſum'd of a Parliament. And 1n the Earl of Lezcefter's 
Caſe, in the ſame Comment, Fol. 398. towards the end of the: 
Folio, The Parliament is a Court of very hich Honour and Juſtice, 
of which no man ought to imagine a thing diſhonourable. 

I do agree, that an offence committed in Parliament, is a very 
high offence ; but the higher it 1s, the more proper it is for their 
Judicature ; and that Court is arm'd with a power to puniſh the 
wa, 0 offences, and the higheſt offenders. | 

at to take it out of their hands, and to make it determinable 
in any other Court, is a diſparagement to that Grave and Supreme 
Court. | 
We ealily agree that a Parliament may Erre, for they are not 
Infallible ; but the Law hath provided a Remedy againſt thoſe 
Errors, and a way to Reform them. A ſubſequent Parliament 
may Reform the Errors of a. preceding Parliament, as I have 
prov'd by ſeveral Authorities. 27h 

But to ſay they will be partial or unjuſt, or corrupt, or do 
any thing out of malice, 1s to raiſe a ſcandal upon the whole Na- 
tion, whoſe Repreſentative they are. 

I will make no difficulty to affirm, That ifany offence whateyer 
be committed.in. the Parliament, by any particular Members, (as 
this was accounted a Force. or Riot in the Caſe of Denzill Hollis 
and Seldex, and others, ,.committed upon the Speaker) it, is an 
high :infringement of. the. right and privilege of Parliament, for 
any Perſon or Court to take the leaſt notice of it, till the Houſe it 
{elf either has. puniſh'd 'the Offender, or referr'd them to a due or 
proper courſe . of ,puniſhment. To do otherwiſe, would be: to 
make the higheſt Court .an Offender, - and to charge them with 
Injuftice. rf] 

= 0h Nay, 
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q 


Nay, their right and privilege ſo far extends, that not pnly what 


is dpne in the. very Houſe; fitting the -Parliamerit, but whatever 
is-done relating to them, orin-purſuance of their Order, during 
the: Parliament, and ſitting: the'Parliament; is'no whert elſe to be 
pumiſh'd;' but:by:.theniſelves or a ſucceeding Parlianient; although 
dons out of the! Houſe; :as inthe cafe of Ferrers. . on 

,.If any; ſhall imagine, as: Mr. Pry» does, and others, that of 
later times the Parliament have encroach'd more power than'ahci- 
eatly..belong'd to them," T have alteadyatiiſwer'd ASE Vn 
by ſhewing how large a power they exercis'd of 61d; arid ſe 
what 1s further mentioned in Lamb. Archion 57. viz. Thar Kitiz 
H. 3. was told by his Lords Spiritual and Temporit,” that of 4nci- 
ent time the Creating and Depoſing of all the Judges and great” 
Officers belong'd to the Parliament. | 14: 408 
. I donotdeny; but ſome ſort of Orders by theni made, are'ho 
longer in force ;than while the Parliament fits; but'then,” whar is 
done” after the Parliament is'riſen, is'not to be ſaid to be done by 
their Order, for then it ceafes to-be their Order : This'muſtbe 
underftood of matters Executory, not as to things'executed by 


. 


. 


their Order during Parliament. OO = 
- However, this Caſe of Dexzzll Hollis comes not hometo pur 
preſent. Caſe, but *tis wonderfully ſhort of it : This was:an Offence 
charg'd only upon ſome Particular Metnbers ; and it cannot be 
denied, but particular perſons, 'even 1n the Parliament, may miſ-. 
demean themſelves, and: they are tobe puniſh'd by the Parlia- 
ment, but no where elſe. - | - . 
But- in our Caſe, that 'which makes the Offence, and for 
which the Information is brought by the Kings Attorney, 15 what 
is done by the whole Houfe' of Commons, and by virtue of their 
expreſs Order. Although, as I have already obſerv'd, the In-_ 
formation it ſelf does not expreſly own it, ' yet the demurrer to the | 
Defendant's Plea (which ſets it all forth) does-moſt plainly avow 
it, And this I am ſure 1s without any colour of precedent, and never 
was attempted till this time. | | x 
Tf any Man will extenuate” or” juſtify this way of proceeding, 
by ſaying, that this was not for any thing done in the Houle, bur 
a matter done out of 'the Houſe:; viz. the Printing and Publiſhing _ 
was abroad in the Printing-Houſe, and in the Streets, and ſpread- 
ing- them abroad throughout the Kingdom : Yer this will nor falve 
it, for the Detendant did what he did as Speaier, and not 1n his 
private Capacity, And it was done by order of the whole Houſz 
and fitting the Parliament ; ſo that this Information does directly 
queſtion - the Parliament it ſelf, and Arrartgns their power 
and aftings ; for I havefully prov'd, that what the Defendant has 
done, is not his A&, but indeed the Atting of the whole Houſe 
of Commons. And I have alſo 'prov'd, that the Two Houſes, as 
to the right of the power that they claim, and uſe, 1s but one, and 
they are intire, though they may divide 1n the exerciſe of that 
pawer. So that it is a matter of the higheſt concernment to the 
Nation that poſſibly can be, _ bk 
R Sir, 


_ 


Fol. I.” 


4 Tui. fdl. 17. 
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Sir E, C. in his Fourth 1-ff. in his Chapter of the High 
Court of Parliament, mentions Two Caſes only, and ſome other 
beginnings of a Proſecution againſt ſuch as abſented themſelves from 
Parliament, and departed from 1t without Licence; but they had 
no effe&t, as he affirms, .but only againſt Six timorous Burgeſfes, 
(where Thirty nine Members were.inform'd againſt) who ad redi- 
mendam vexationem, ſubmitted to. Fines ; but he could not find that 
ever they paid any. o Fo 

The firſt of the T wo Caſes is that of the Biſhop of MWizcheſfter, 
it is in the Year-Book of 4 E. 3. Fol. 18, and 19. F:tz- H. Abr. tit. + 
Coron..-plac. 161. _ | 

And he affirms that thoſe are all the Caſes that he can find con- 


cerning this matter. _ | 

The ſuit againſt the Biſhop was by original Writ in the Kzngs- 
Bench, and it charges him with a Treſpaſs and Contempr in de- 
parting from the Parliament without the Kings Licence, 

The Biſhop there pleads (as the Defendant does in this Caſe) 
to the juriſdiction of the Court., Ez dicit quod fi quis eorum ({peak- 
ing of the Lords of Parliament,) deliquerit erga Dominum Regem 
in Parliamento aliquo,in parliamento debet corrigi & emendari, & non 
alibi in minori curia quam in Parliamento. Unde non intendit 
quod Dominus Rex velit in curia hic de hujuſmodi tranſpre (fone & 
contemptu faitis in Parliamento reſponderi. 

Note the Plea, as to the offence, 1s very general, not only re- 
ſtrain'd to the offence of abſenting from the Parliament, bur to any 
treſpaſs or offence 1n Parliament. Ss ques. deliquerit. 

And it would be alittle improper to call abſence from Parliament 
offence committed in Parliament, for it looks like the quite con- 
trary : But in a juſt ſence, any offence committed by a Member 
relating to the Parliament, though done our of the Houſe, is 
termed an Offence. in Parliament. So Printing any thing by 
Order of Parliament, though it be done and executed in another 
place, yet it may be ſaid ro be done by the Parliament, and in 
Parliament, if it be by their Order, and in time of Parliament. 

We- may note further that this is a proſecution only againſt one 
particular Perſon, for a particular Offence and Contempt charg'd 
upon him. But in our Caſe, the proſecution 1s againſt the very 
Speaker of the Parliament, and is -1n effect a proſecution againſt 
the Parliament ; for it is againſt him, for whar he did by command 
and order of Parliament, and fitting the Parliament. 

And though the Atrorney-General, reply'd to the Biſhops Plea 
that the King might ſue in whar Court he would, yet the Biſhop 
rejoins upon him and maintains his former, Plea, and there it 


reſts; ſo that as Sir E. C. obſerves that the Biſhops Plea did 


{tand and was never over-ruld , agreeable to the reſolutions 
of former times. So this F. may claim as an authority. on our 

ſide. 
And though Mr. Plowdez the Lawyer, to the like Tnforma- 
tion put in againſt him and others, 1 and 2 Philip and Mary, 
| And 
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pleaded that he remain'd continually from the beginning to the 
end of the Parliament, and: travers'd the abſence whereby he 
paſſes by the advantage of the Plea to the juriſdiftion , yet 
this is no Authority againſt us , for he might think fit, Re- 
nunciare juri pro ſe introduffo, having ſo true an occaſions of 
clearing himſelf trom that ſcandalous imputation of being abſent 
trom doing his duty in Parliament, which certainly is a very 
high breach of Truft; and he might be impatient of Iying un- 
der it, and therefore thought it beſt to traverſe it to clear his 
Reputation in that point; yet I muſt confeſs I ſhould never 
have advis'd it, nor was there any further proſecution againſt 
him. 

I will mention but one moſt excellent Record more,and it 1s aRe- 
cord out of the Parliament Rolls,27 E.z.Num.g.Sir Robert Cottor's 
Abridgem. and with that I will Conclude. I rake it to be very 
pertinent, and T am ſure it is very ſeaſonable. 

Among the Petitions of the Commons, One 1s ; 

They pray the King, that he will require the Archbiſhop, 
and all other of the Clergy, to Pray for the Peace and good 
Government of the Land. 

Ana for the King's good will towards the Commons. 

The King's Anſwer, is, 

The ſame prayſeth the Kine. 

And I wiſh with all my heart, it were the Common-Prayer. 

I have but one Prayer more to make, and that is, That this 
Court will allow the Defendant's Plea. | 


A Dies 
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IN THE 
Realm of England: 
Occafioned by the Late 


COMMISSION 
ccleſiaſticat Caniſes, 


tual Authority or Juriſdition ought, or may, lawfully be — 
eaz 
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ed, repreſſed , ordered, red reſſed,&c.Any Uſage,Cuſtom, foreign 
Laws, foreign Authority, Preſcription or any thing to the con- 
trary notwithſtanding. | 


Note, This A& doth not make the King to be the Supream 
Head of the Church of ' Ezgland;, but acknowledges, that he e- 
ver hath been ſo fas it is recited by the Statute made in 'the fame 
Parliament of 26 H. 8.c.3. the AQ for the Firſt-Fruits. See the 
Preamble towardsthe latter Part, being the firſt Paragraph.) See 
alſo the Oath preſcribed by the Statute of 35 H.8. cap.1. for the 
Succeſſion,Paragrapk the 11th in Mr. &eeble's. Edition of the Statutes 
at latge, very full ts this pnrpoſe; to ſhew that the A of 26 
H.8: cap.1. gave the King no new Title, but only acknowledged, 
» Sir 4-0--0- that he ever hada Right to it, and that the Biſhop of Rome had 
63.1 Lyn but uſurped It. 1 13 -, 
by the Judges RT 77 - 
—o- En- Andasthe AF of 26 H.8. cap.1- gave the King no new Title,ſo 
That the Pow it, gave him no new,nor further Authority in Spiritual and Eccleſi- 
er of Fu/lice 15 aſtical things, nor over Spiritug] and Eccleſiaſtical Perſons, than 
in the King as . TP : 5 | 
what he had befofe. 


Sovereign Ori- 
ginally, Me # 
terwards ſet? 1 » - 9 ad ave : 
rag cr Therefore it is to be enquir'd what Juriſdiction or Authority 


Courts, as the the King had before the makivg of that At, andhow the Eccle- 
5 _ : ſiaſtical Jurisdiction was of right and duly before exercisd and ad- 
fri male  miniiſtred. viz. in what Courts; by what Railes, Laws or Canons, 


God, was after ba | 

ſetted in th: and by what Perſons. 
great Bodies x} | | 
Mom © Ir isclearin Law, that the King himſelf merely in his own Roy- 
py pl -<0* al Perſon could never take to himſelf the Hearing of any Cauſe 
ep = $i of Eccleſiaſtical or Temporal, and-adjudg and determine the Cauſe 
the Cour: of himſelf : For by the Law and Conſtitution of the Realm,the King 
i183"? hath committed all his Power Judicial to divers * Courts, ſome 
effect. in one Court, ſome in another, as is held in Sir Ed.Cokes 24d. In- 


+ ok Or; f{#tutes fol. 186. at the lower end of that folio, andin the middle 
cinal of Biſkops Of fol. 187. All Matters of Judicature and Proceedings in Law 
Courts andFu- are diſtributed to the Courts of Juſtice, and the King doth judg 
riſers {© by his Juſtices, 'See the Reports that paſs by the Name of Sir Ed. 


vercd from the 


Hundred Court Cokes 12th. Reports, fol.63.the Caſe of Prohibitions: Which is true 
djrin? jr 2sto * Eccleſiaſtical Cauſesas well as Temporal 3 for every Man 


Provincial and 


National 5j- knows , that there have been from the firſt Conſtitution of the 
vols, and rt Kxngdom certain Courts 'and Juriſdictions erected within this 


E h : Eo Yo 4 , | * 0 . 
P0745. Realm for decidingand determining of Spiritual and Ecclefiaſti- 
Laws,theCher- cal Cauſes. Seler's Hiſtory of Tithes, fol.4.12, - 


ter of C W1l- - 


yam eee All thisis excellently well ſet forth by the Preamble of the Sta 


Biſop of Linc. tate of 24 H,8.cap.12. concerning Appeals. That as the King hath 


—_— ever been the Sapream Head of the Realm (which Word Head is 


merum f-167. by way of Metaphor, and muſt have relation to ſome (Body;) 
therefore 


C7 
therefore the Statute in the Preamble proceeds to tell you, what 

the Body is to which the Head relates, viz. The Body Politick 

of rheRealm confiſts of all ſortsand degrees of People (within 

this Realm) divided by Names of Spiritzalty and Temporalty. The 

Statute proceeds to mention theplenary Power, Authority and 
Juriſdiction the King hath within this Realm in all Cauſes.It ſhews 

us how that Power is diſtributed, and by whom to be exerciſed. 

Not by the King in Perſon, nor at his Will and Pleaſure in any 

arbitrary Way 3 but as that Preamble further iuſtracts us, * The , .. EA 
Pody Spiritual hath Power1n all Cauſes Divine and Spiritual to tht —. 
determin and to adminiſter all ſuch Offices and Duties as to their Caſe of the 
rooms Spiritual doth appertain 3 the like is declared as to Tempo- pong? | 
ral Cavs to be in the other Part of the ſaid Body Politick, call'd zo. © 
the Temporalily. And both their Authorities and Jariſdiftions do 
concur in the due dminiſtrationof Juſtice, the one to help the 
other. 


The Preamble of this Star.of 24 H.8.c. 12. of Appeals further 
\hews, how that this E-clefiaſtical and Spiritual Juriſdiction, had 
been confirmed and defended by ſeveral antient As of Parlia- 
- ment againſt the Uſurpations of .the Biſhop of Rowe (and that 
long betore the Reformation of Religion.) Then comes the Ena- 
Qing Part, which does Ordain, Thatall Caufes determinableby 
any Spiritual Juriſdiftion , whether they concern the King him- 
ſelf (as the Caſe of the King's Divorce) or any of the SubjeRs, 
ſhall be heard, examined, diſcuſſed,clearly, finally and definitive- 
ly adjudged and determined , within the Kings Juriſdiction and | 
Authority, and notelſewhere i ſuch * Courts Spiritual and Tem- « xo by ex. 


poral of the ſame, as the nature of the Caſes ſhall require. traordinary / 
| Commiſſions 


: | at the firft in- 
Then the ſame Statute ſhews us in what Courts, and by what ftance,but on. 


Steps and Method, Suitsand Proceedings concerning Spiritual and !Y gradually 
Eccleſiaſtical Matters ought to be handled, See Parapraph 5,6,7.8, ek ole 
9,10.]t begins with the Arch-Deacon's Court, whichis infimi gra- Reports fol. 
dus , and proceeds gradually from the Arch-Deacon to the Dioce- ?7* boots 
ſen, from him to the Metropolitan, and at laſt it mentions the 4. 18. 335- 
Convocation , asthe Supreameſt. = of Appeals. 

Note, That further Appeals have been given by ſeveral Ads of 
Parliament, as by 25 H.$.c.19. from the Arch-Biſhopor Metropo- . 
litan tothe King in Charcery, which is by Commiſſion of Delegates, 
cc. And it hath been Reſolved , That though the As of 24 #9. 
cap.12-and of 25 H.8.cap.19. do upon certain Appeals, make the 
Sentence definitive as to any further Appeal, yet the King (as Sw- 
pream Head) may grant a Commiſſion of Review : See the Caſe 
of Halliwell againſt Jervois, Sir Francis Moores Reports, fol. 463. 
and 1n the ſame Reports, fo/.782. in the Caſe of Bird againſt Swzrh, 
and in Sir E4w.Cokes 4th, Jnſtitutes, fol.341. FP 
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C70) 
And as the Kings Eccleſiaſtical Power and Juri{diion are by 
the Enndamental Laws of the Realm diſtributed into ſeveral 
Courts , which are mentioned and confirmed by the faid ſeveral 
Ads of Parliament, and may not therefore be exerciſed by any 
other,but by ſach Courts, and in ſuch Methad and Manner as by 
Law.and the ſaid At: of Parliament it 1s provided - So alſo thoſe 
Courts cannot proceed Arbztrarily, but by the known and ſetled 
Fecleſiaſtical Laws, Conſtitutions and Canons that are in force. 


By the A of 1. Eliz. cap.1, Entituled, An A& for reſtoring to the 
Crown the Antient Furiſdiftion over the Eſtate Fecelefraſtical and 
Sp iritual,&c. the ſeventeenth Paragraph in Keeble's Book of Sta- 
tres, It is Enacted, That ſuch Juriſdictions , ec. Spiritual and 
Eccleſiaſtical, as by any Spiritual or Eccleſiaſtical Power or An- 
thority hath heretofore been , or may lawtully be,cxerciſcd or u- 
ſed for the Viſitation of the Eccleſiaſtical State and Perſons, and 
for Reformation, Order and Correction of the ſame, and of all 
manner of Errors, &c. Abuſes, Offences, Contempts and Enor- 
mities ſhall for ever by Authority of this Preſent Parliament be 
united to the Crown. 


This Statute By the 18th, Paragraph of that AQ the Queen and her Succeſ- 
was Be. ſors have Power by vertne of this AF , by Letters Patents under 
Commiſſions the Great Seal, to aſlign,&c. (as often as they ſhall think meet 
wo hear my and for ſuch time ) ſuch Perſon or Perſons, as the Queen, ec. 
erence ſhall think meet to exerciſe all manner of Juriſdictions Eccleſias 
2d prima 1:- ſtical or Spiritual 3 and to Viſit, Reform, Redreſs, Order, Cor- 
flamiam. re& and Amend all fuch Errors, &c. Abuſes, Offences,Contempts 
and Anormities whatfoever, which by any manner of Spiritual or 
Eccleſiaſtical Power, Authority or Juriſdiction can , or lawfyl/y 
may be, Reformed, Ordered, Redreſled, Corrected, Reſtrained 
or Amended ; and ſuch Perfon or Perſons ſo to be named, e>c. 
ſhall have full Power by 'vertue of this At, and of the ſaid 
Letters Patents, to exerciſe, uſe and execute all the Premiſes ac- 


cording to the Tenor and Effet of the ſaid Letters Patents. 


See Sir Edw.Cokes 4. Inſt. in his Chapter of Eccleſiaſtical Courts, 
fol. 324,325. and ſee the: 34. Obſerv. fol. 326.0bſerve the Words, 
wiz. It was Enatted out of neceſſity , &c. and ibid. WVeceſſity did 
cauſe this Commiſſion , and it was not tobe Exercis'd , but upon 
neceſſity for it was never intended , That it ſhould be a continual 
ſtandivg Commiſſion, &c. 


That the main Obje& of that ACt was to deprive the Popiſh 
Clergy. See jol.332 Almere's Caſe, and Taylor and Maſſie's Cale, 
left to the proper Dzoceſan. 


Upon 


(C243 


Upon the laſt recited Clauſe in that of 1. Eliz. was ground- 
ed the late Court call'd, 7he High Commilſun Court : From 
which AQ it may be obſerved and colleted, That it needed 
an Act of Parliament to give ſuch Authority to the Queen to 
grant ſuch Letters Patents, or Commiſſion 3 and that without 
an Aft of Parliament ſach Commiſion could not have been 
granted : For if the Queen by her meer Prerogative and Supream 
Power in Ecclefiaſtical Cauſes could have granted ſuchCommiſſion 
an Act of Parliamext had been unneceſſary. And the expres 
Words of the Ae are, That the Queen, cc. ſhall have power, 
( by vertue of this AF ) and the Law had ( as hath been before 
obſerv'd) diſtributed the Kings Eccleſiaſtical Power and Jariſgi- 
ction into ſeveral Courts: So that, without a new Law, the like 
Power could not be put into any other hands in Derogation 
of thoſe ordinary Ecclefiaſtical Courts, | 


Secondly, Note, This At makes no new Crimes nor Offences , 
but gives the Commiſſioners or Patentees Power to Viſit, Re- 
form, Redreſs, ec. all ſuch Errors,@&-c. Abuſes, Offences, Con- 
tempts and Enormities, which by any manner of Spiritual 
or FEcclefiaſtical Power can, or lawfully may be, Reformed, Re- 
dreſſed, Corretted,e*e. 


In Sir Edw. Cokes 12. Rep. fol. 49: It was Reſolved, Trin.6.Jac. 
Per totam Curiam, in the Court of Common-Pleas C there being 
thenFive Judges of that Court, Coke being: Chief Juſtice) That 
the High Commiſſioners by vertue of thetr Commiſſion, and rhat 
Aqt of Parliament, ought to proceed according to Ecclefi- 
aſtical Law. Secondly, If their Commiſhon: gave them any Pow- 
er , Which was not allowed or warranted by that Act of Par- 
liament, it wasnot Legal (which proves that ſuch Power cannot 
be exercis'd by a Commilſtion under the Great Seal merely, 
without an At of Parliament) See Drakes Caſe in Juſtice Croke's 
Reports of the time of King Charks, fol. 220. 


There it isalſo Reſolv'd, That the King by his Commflioners 
cannot alter the Eccleſiaſtical Law, mor #be Proceedings of = 


7. 


And if the Word (Lawfuly) had not been in that A& of r. 


: Eliz. yet it muſt have been ſo intended, and the Judges of the 


Common Law (who are proper Judges, Expoſitors and Inter- 
pretersof Acts of Parliament ) would have fo underſtood it ; 
as appears by the Reſolution of the Judges in the Caſe in the 
ſame 12. Rep. of the Lord Coke , fol. 84,85. and little regard 
therefore was given by the Judges to Commititons: under the 
Great Seal, which the Arch-Biſhop of Canterbury (Abbot) faid , 
had been made 1n like Caſes in the Times of King Her, VHL 
and Ed. VI, In 


En 
& Inft, 349 


(92) 


In thelaſt Caſe , 3b:dem fol.25. the Chief Juſtice Coke fays, 
He had ſeen the Commiſſion made to Cromwel (by King Her. 
VIII.) tobe Vice-gerent , and other Commiſſions to others (by 
his appointment) and he refers to the Commiſſion at large 1n- 
ſerted in his Book of Precedents. 


See in the ſame 12. Rep. of Sir Edw. Coke, f. 88. Excellent 
Rules to be obſerv*d upon ſuch extraordinary Commiſſions, viz. 
They ought to be ſolemnly read 3 for they may poſſibly con- 
tain many things againſt the Law ( as the Commiſſion in that 
Caſe mentioned did.) TheCommiſſioners may every one of them 
require Copiesoft the Commiſſion : The Commiſſioners ought to 
Sit in anopen Place, and at certain Days. 


Note alſo, That ſuch Commiſhons ought not to be kept ſe- 
cret, but they ought to be Enrolled in the Chancery, That the 
Subjeas may be under a known Authority. See Sir Zdw.Coke's 4. 
Tzſtit. fol,332. the middle of that fol. And upon irregular and il- 
legal Commiſfionsin Eccleſiaſtical Cauſes, the Remedy is by Pro- 
hibition out of the Courts at Weſtminſter. 


In the ſame 4. I»ſtit. fol. 340. the Author hath this Note, 
Nota, Stephen Gardiner Bilhop of Fincheſter was depriv'd at 
Lambeth by Commiſſion from King Edward the VI. made to Ten 
Perſons, proceeding upon it, ex Officio mero mixto vel promoto 0m- 
2i appelatione remota, ſummarie de plano, abſque omni forma &- 
fenra Fudicii ſola Fai Peritate inſpeFa : The Author paſles no 
Opinion upon it. Qzere, by what Law this was warranted. It 
muſt be rare and extraordinary , otherwiſe Sir Edw. Coke would 
not have ſo ſpecially mention'd it , but a FaFo ad Jus non valet 
Argumentun. 


Note, That part of the ACt of 1 Eliz. viz. the 18th.Paragraph 
{before verbatim tranſcribed) viz. of the Queen Elzz. and her 
Succeſſors granting ſuch Letters Patents or Commiſſions in Eccle- 
fiaſtical Cauſes, is repealed by the A& made 16 Car.1. cap.1 1. See 
it in Mr. Keeble's Book of Statutesat large. See the laſt Paragr. or 
Clauſe in that A& of Repeal of 16 Car.1. It is Ena&ted, That zo 
ew Court ſhall be erefed or appointed , which ſhall bave The like 
Power or Juriſdiction, as the High Commiſſioners had or preten- 
ded to have 3 but that all ſuch Zetters Patents , Commisfions and 
Grants, and all Powers and Authorities thereby granted, and all 
Ads, Sentences and Decrees to be made by vertue or colour of 
them ſhall be Void. | | 


Note, Thelate ACt of 13 Car.2. cap. 12.in Mr.Keeble's Book of 
Statutes, does declare that the Ordinary Power of Arch-Biſhops 
and Biſhops was not taken away by that Repealing A& of 17 
Car.1.cap,11, (as this laſt AF dates it.) But 


(73) 


Bat by this AZ of 13 Car,2. cap.12. intheſecond Paragraph The © v 
aforeſaid Repealing 4# of 17 Car.1.and all the Matters and Clau- 
ſes therein contained (excepting what concerns the High Com- 
miſfton Court, or,the new Ere@ion of ſome ſuch like Court by Com- 
micron ) are Repealed. See thethird Paragraph alſo of the AF of 
13.Car.2, T hat the High Commisſion Conrt ſhall not beRevived. 


So that I conceive, no ſuch Commisſon nor Letters Patents can 
now be granted, but the Repealing A& of 16, or 17 Car.1. ſtands 
in force againſt it. £9 


By what Lawor Rules Cro»rrel/ m the Time of King Henry 
VUI. and by-what Inftru&tions he a&ed, does not appear ; the 
Commisfions to make him Vicar General ( which was ſurely in Imi- 
tation of what had beenuſed by the Pope in the time of hisU- 
ſurpation) or that of Vice-gerext in Eccleſiaſtical Matters (which 
ſeems to be new and prime Impreſſionis)are not now to be found, 


of which Dr. Bur-tt in the' Hiſtory of the Reformation of the Church 


of England, makes ſore” probable.conjeQures, fol.181.and where- 


in confiſted'the difference betiveen thoſe,two Autborities and Ti- 
tles, and the Commiſſions for the'exercife of them is not eaſy to 


find out = But'the thirig then printipally deſign'd' was to ſuppreſs 
the religious Houſes H=lohgthg'tothe; {gula rClergy,. which were 
great. Supports tothe PopiſÞ. Hicrafchy,, not. at. all. to. impeach 
the Lawful' Power and Jtriſdition 'of 'Epiſcopacy 3. for we find 
at. the fame'time as Cro-welPs Cortimiſfions werean. farce, and: had 
been then but newly paſſed , That Cranmer Arch-Biſhop of Car- on 
terbury, made his Mctropolitical Viſitation z under which (as 1 oa 921 Sman 


conceive) moſt properly falls the Conuſance of any contempt or 183.med-foti. 


abuſe committed by any of his Suffragan Biſhopsz if not in a * * ee Dr. 


Provincial Synod , Archiepiſcopi Juriſdidtioni (ubſunt immediate ira = 
Suffraganei. See Lind.Provin. 511,512.The 


antient Caron 


The exclufion of the Pope in the Time of King Her.VIII.made _— ry 


no diminution of the Power or Juriſdiction of the Clergy, as to Biſhops to 
determining of Ecclefiaſtical Cauſes, or making Coatiien- — 
tions and other Synodical Ads, as is rightly obſerv'd by Dr. Heyliz Biſhop. 

in his Introduction to the Hiſtory of Laud late Arch-Biſhop of © 
Canterbury 3 upon this ground it 1s, that to this day they exerciſe 

all manner of Eccleſiaſtical Juriſdiction in their own Names, and 

under the diſtin& Seals. of their Offices, the Statutes that made 

ſome Alteration 1n the matter being all repealed : See Dr. Heylir's 
Iztrodu@.aforeſaid, ibid. fol. 341. 


The Legiſlative Power in Matters Eccleſiaſtical continues in 
the Convocation for making Canons and Conſtitutions confirmed 
by the King and Parliament 3 Diſcipline and the Adminiſtration 
{till reſides in the Biſhops and thoſe under them. 


uU In 


. » 34 '' 


(74 ) 


In Caſe of any Irregularity in the Metropolitan,, Reſort muſt 
doubtlc(: be to the Head of the Church upon Earth (the King) 
as it was in the Caſe of Arch-Biſhop Abbot , who ſhooting ara 
Deer unfortunately kill'd the Keeper 3 and his Juriſdiction (he be- 
ing ſuſpended) was ſupplyed by Commiſſion, as you may read in 
Dr. Heylin of the Life of Arch-Biſhop Zavud , in the 87th fol. of 
the Book it ſelf , but more fully, fol. 170. 


The Biſhop of Loxdor is next in Place and Dignity to the Me- 
tropolitans, ſee his Priviledges, ibid. 185. | 


See Dr. Heylin's Judgment in the Work of Reforming the 
Church , either in Doctrine or Exerciſe of the Diſcipline, perti- 
nent tothe Matter now in hand, but in Point of Law it would 
be no very difficult thing to diſcover him to be miſtaken, fol. 


327- 


See the Power of the Metropolitan , and of the Appeal from 
him toa Provincial Synod,and a Stop put there,and a ze altra,and 
that there 1s no Vicar upon Exrth appointed to be the 

* See Mr.3ag- Judge in Eccleſiaitical Matters in the Opinion of the Council of 


ſhew's Argu- "Nice, diſcoursd of by Dr.Stilzgfleet in his Antiquities of the Bri- 


ments in Par- 


liament a- #iſþ Churches, fol.100. but till it muſt'be underſtood , that this 


gainft the fixed Power in the Eccleffiaftical Judges and Conrts in England, is - 


by the mz- deriv'd from the Crown; but now under the Crown ſetled in 


vocation,1640 this Method not to be interrupted 3 this is quoed * Poteftatew Ju- 
EIS. riſdiFionis non Ordinis. ny” Os 
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